Quddiem I-Arbitru ghas-Servizzi Finanzjariji

Kaz ASF 059/2023

Y

(‘I-llmentatur’)

Vs

AIB Insurance Brokers Limited (C-29741) (‘AlIB’)
u

MAPFRE Middlesea p.l.c. (C-5553) (‘MAPFRE’)

(‘il-Provditur/i tas- Servizz’)

Seduta tat-23 t’Awwissu 2024
L-Arbitru,

Wara li ra I-llment maghmul kontra s-so¢jetajiet AIB Insurance Brokers Limited® u
MAPFRE Middlesea p.l.c. (‘il-Provditur/i tas- Servizz’).

L-liment?
L-llmentatur ippremetta u ssottometta s-segwenti:

1. Huwa wegga’ fuq il-post tax-xoghol f'Mejju 2021,> mar ghand it-tabib tal-
familja li qallu li ghandu muskolu migbud u tah xi medicina. L-limentatur
spjega li l-ugigh ippersista u ddecieda li jerga’ jmur ghand it-tabib li gallu |-
istess haga u tah il-medicina.

! Permezz ta’ digriet datat 4 ta’ Gunju 2024, I-Arbitru ddecieda li I-kaz ikompli biss kontra MAPFRE Middlesea p.l.c.
peress li AIB Insurance Brokers ma kinux il-brokers tal-llmentatur rigward il-polza ilmentata. L-AIB kienu appuntati
brokers fid-9 ta’ Dicembru 2022 (pagna 149)
2 Formola tal-llment minn Pagna (P.) 1 - 8 b’dokumentazzjoni addizzjonali minn P. 9 - 130.
3p. 159
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Kompla jzid li wara li spicca I-kors tal-medicina, I-ugigh ippersista u, ghalhekk,
iddecieda li jiehu opinjoni ta’ tabib iehor.

2. L-llmentatur spjega li dan it-tieni tabib qallu li huwa aktarx miftug u rreferih
ghand professur. L-Iimentatur spjega li mar ghand il-professur li kkonferma li
kien miftuq u ghandu bzonn ta’ operazzjoni u wara zmien ta’ rkupru.

3. L-llmentatur ghamel kuntatt ma’ Svetlana Borg Dimech, Insurance Executive
tal-broker (li dak iz-zmien kienu Etisicura SRL) fit-12 t’Awwissu 2021.
F'Settembru 2021, gie mitlub minghandhom ‘profit and loss’, li huwa baghat
fl-14 ta’ Settembru.

4. Meta I-professur informa lill-llmentatur bid-data tal-operazzjoni, huwa
informa lill-broker minnufih. L-operazzjoni kellha ssir fid-9 ta’ Mejju 2022.
Wara l-operazzjoni, I-llmentatur ghadda ¢-certifikati u |-karti li tah il-professur
lill-broker u wara huwa rega’ ntalab ‘profit and loss’ li huwa ghaddielhom fit-
12 ta’ Mejju 2022.

5. Kull gimaghtejn, I-llmentatur kien jibghat i¢c-certifikati lill-broker sa ma gie
ccertifikat tajjeb ghax-xoghol. Qal li rega’ dahal lura ghax-xoghol fis-7 ta’ Lulju
2022. L-llimentatur qal li kull meta kellem lil Ms Borg Dimech, kienet tghidlu li
I-claim kienet ged tinhadem.

6. L-llmentatur spjega li fit-23 t’Awwissu 2022 huwa wegga’ u rega’ fetah claim
iehor, u f'Settembru rega’ ntalab ‘profit and loss’ li huwa ghadda lil Ms Borg
Dimech fis-7 ta’ Settembru 2022.

7. L-llmentatur qal li minn zmien ghal Zzmien baga’ jikkuntattja lill-broker dwar il-
claims li kellu u kienet dejjem tghidlu li ged jahdmu fughom u |i ddum ftit
tistenna. F'Dicembru 2022, Ms Borg Dimech baghtitlu formola biex jimliha u
b’hekk tinghalaq it-tieni c/laim, li huwa baghtilha lura fil-5 ta’ Dicembru 2022.
L-llmentatur gal li hawnhekk hu rega’ gibed l|-attenzjoni tal-broker rigward I-
ewwel claim li kellu u li kienet ghadha pendenti. L-limentatur gal li hi qaltlu li
l-ewwel claim kienet ghaddiet ghand haddiehor biex jahdmu fugha huma.*

8. L-llmentatur issottometta li sal-15 ta’ Frar 2023, baga’ minn zmien ghal zmien
f'’kuntatt mal-broker li kienet tghidlu li I-claim ghadu mhux iffinalizzat. Huwa

4 Jidher li ¥ Dicembru 2022, Miss Borg Dimech kienet impjegata ma’ AIB Insurance Brokers li pproéessaw it-tieni claim
wara li gew appuntati brokers fid-9 ta’ Dicembru 2022.
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10.

11.

12.

13.

spjega li f'dan il-mument huwa beda jara li I-affarijiet geghdin jiehdu iktar
zmien milli mistenni u geghdin jiehdu fit-tul bla bzonn.

L-llmentatur gal li huwa ddecieda li jagbez lill-broker u mar direttament ghand
MAPFRE. Huwa ¢emplilhom u galilhom dwar I-ewwel claim li kien ghamel.
Huma tawh in-numru biex icempel lil ¢ertu Ivania, u huwa hekk ghamel u
galilha dwar il-claim. L-limentatur issottometta li hi qaltlu li ser ticcekkja mal-
broker, Ms Borg Dimech, u ccempillu lura.

L-llmentatur spjega |li peress |li ma rcieva ebda risposta, fil-21 ta’ Frar 2023
rega’ cempel lil Ivania u galtlu li dwar it-tieni claim se jghaddu I-pagament u
fug lI-ewwel claim qalet li hemm zewg certifikati tat-tobba li wiehed imur lura
ghas-sena 2021 u l-iehor ghas-sena 2022.

Kompla jghid li lvania qaltlu li kellu jiftah il-claim fis-sena 2021, fejn hu wegibha
li kif kien jaf li kien miftuq, fI-2021 kien ikkuntattja lil Ms Borg Dimech u avzaha
biex tiftah claim.

Kompla jghid li hawnhekk lvania stagsietu jekk ghandux xi haga bil-miktub u
hu galilha li le, u rrispondietu li kieku kellu xi haga bil-miktub jew isib xi karti
kienet tkun storja ohra.

L-llmentatur spjega li wara li gata’ minn maghha, huwa fittex fuq WhatsApp u
sab li kien baghat ic-certifikat lill-broker, Ms Borg Dimech, fit-12 t’Awwissu
2021.

Ghalhekk, rega’ cempel lil lvania biex jinfurmaha b’dan. L-limentatur qgal li
hawnhekk Ivania bdiet tilghab bid-diskors u qaltlu li r-rapport ilu maghluqg
minn Settembru 2021 u, ghalhekk, huwa talab biex jircievi r-rapport.

Wara xi telefonati ohra, fit-28 ta’ Frar 2023, huma tawh certifikat li hu qed
jibghat kopja flimkien ma’ xi dokumenti ohra. Kompla jghid li bl-ghajnuna ta’
huh, baghat email biex ir-rapport jigi rivedut. Huwa rcieva risposta |li mhux
kuntent biha u, ghalhekk, iddecieda li jaghmel ilment mal-Arbitru ghas-Servizzi
Finanzjarji.

L-llmentatur zied jghid li MAPFRE baghtitlu ittra datata 5 ta’ Jannar 2023 fejn
galulu li I-polza tieghu ser tiggedded direttament maghhom, cioe, ma’
MAPFRE. Zied jghid |li min-naha tal-broker, kien diga avzat li |-poloz tal-
assikurazzjoni ta’ Etisicura haduhom [-AIB, u li I-poloz li kellu ma’ Etisicura
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jingalbu mal-AlIB u li mill-bgija, I-poloz ser jibgghu I-istess. Gie infurmat ukoll i
Ms Borg Dimech ser tkun mal-AIB u ser tibga’ tiehu hsieb il-poloz trasferiti
minn Etisicura ghal mal-AlB.

14. L-llmentatur issottometta |i huwa jhoss li |-produttur tal-assikurazzjoni,
MAPFRE, nagsu minhabba li hu mal-ewwel informa lill-broker li wegga’ u biex
jiftah claim. Ihoss li bhala kumpanija tal-assikurazzjoni hija fid-dmir li jekk
tghaddi |-prodott taghha lil xi individwu jew brokers biex ibieghu il-polza
taghhom lill-klijenti, din hija responsabbli li I-kuntratt jigi onorat u li dawk i
ged ibieghu il-polza huma persuni jew azjendi serji. Qal li MAPFRE ghalhekk
ghandha tidhol responsabbli u li jekk b’negligenza |-broker ma jiftahx claim,
m’ghandux ibati I-policy holder.

Bhala rimedju, |-llmentatur talab li jircievi I-kumpens li huwa intitolat ghalih bhala
persuna assikurata u policy holder, li jammonta ghal €8,640 kif gej:

1. Operazzjoni u sptar: €1,890

2. Disa’ gimghat ta’ rkupru: €6,750 (€750 kull gimgha).

Ikkunsidra wkoll, fl-intier taghha, ir-Risposta ta’ AIB Insurance Brokers Limited,’
Fejn il-Provditur tas-Servizz spjega u ssottometta kif gej:

“We refer to your letter of the 16th May 2023 in relation to the above and wish to
advise you as follows:

e AIB Insurance Brokers Limited (AIB) an entity Licensed and authorized as
an insurance broker, was appointed by ZY as his insurance broker on the
9th December 2022 (as per the attached document).

e We are informed that the appointed brokers of ZY prior to the
appointment of AIB was Etisicura Insurance Brokers SRL (Etisicura). There
has been and there is no connection whatsoever between Etisicura and
AIB. No arrangements of any sort were made between Etisicura and AlB
in respect of ZY's insurance policy, or in respect of any other insurance
policies whatsoever.

5P. 139 - 140, b’dokumenti annessi f'P. 141 - 143,
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e ZY started contacting us on a very frequent basis soon after the date on
which we were appointed as his insurance brokers enquiring about the
status of an outstanding claim which he had filed under a Personal
Accident insurance policy issued by MAPFRE Middlesea Insurance plc
(Middlesea) in respect of an accident which allegedly occurred in August
2021.

e Soon after we were contacted by ZY, we contacted the insurers,
Middlesea and we were informed by them that the claim in question had
already been repudiated by them prior to our appointment as ZY's
insurance brokers since there was a late notification of the claim.

e We are not able to determine the exact date on which the notification
was made by ZY to Etisicura and whether there was any delay on the part
of Etisicura to notify the insurers. If, as ZY intimates in his complaint,
there was a delay on the part of Etisicura to make a timely notification
of the claim to the insurers, AIB is not responsible and therefore not
answerable for such a delay in any manner whatsoever. AIB had no
relations with ZY at the time and any shortcomings on the part of
Etisicura cannot be attributed to AlB.

e Onthe 23rd February 2023 the insurers, Middlesea, informed us that the
nature of the injury in question had become clearer to them and
‘regrettably does not meet the policy definition of Accident: “bodily injury
caused by external, violent and visible means which shall directly and
independently of any other cause result in death or Disability or Medical
Expenses”™.

e ZYinsisted with us that we provide him with a communication indicating
clearly the position taken by insurers in respect of his claim. We provided
ZY with the attached letter by hand at our Head Office in Santa Venera
on the 1°* March 2023.

We believe that from the point in which we were appointed as his brokers, we have
assisted ZY in a timely manner with the processing of his claim and to the standard
which is required of an insurance broker in such circumstances. The position which
has been taken by his insurers in relation to the claim which occurred prior to our
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appointment as ZY’s insurance brokers cannot be attributed to any shortcoming on
the part of AIB.”

Ikkunsidra wkoll, fl-intier taghha, ir-Risposta ta’ MAPFRE Middlesea p.l.c.,° fejn il-
Provditur tas-Servizz spjega u ssottometta kif ge;j:

“Fatti tal-Kaz

llli I-ilmentatur ZY ilu ghal diversi snin assikurat mal-MAPFRE tramite |-broker
tal-ghazla tieghu;

llli I-poloz relevanti ghal dan il-kaz huma s-segwenti:

a. Max Protect Insurance li kienet tkopri |-perjodu 28 ta' Jannar 2021 sa 27
ta' Jannar 2022 mahruga mis-sors Etisicura SRL li kienu |-brokers
maghzulin minnu, u dan skont id-dokument esebit a fol. 34 tal-liment;

b. Max Protect Insurance li kienet tkopri |-perjodu 28 ta’ Jannar 2022 sas-
27 ta' Jannar 2023 mahruga mis-sors Etisicura SRL li kienu I-brokers
maghzulin minnu, u dan skont id-dokument esebit a fol. 37 tal-liment;

c. Max Protect Insurance li tkopri I-perjodu 28 ta’ Jannar 2023 sas-27 ta'
Jannar 2024 mahruga mis-sors Etisicura SRL li huma |-brokers maghzulin
minnu, u dan skont id-dokument li ged jigi mehmuz ma’ din ir-risposta
mmarkat DOK MAPFRE 1;

llli I-polza I-aktar relevanti ghal dan il-kaz hija I-ewwel polza u dan kif sejjer jigi
spjegat;

llli permezz ta' email mibghuta fit-22 ta’ Gunju 2022, Christian Grech fil-
kapacita tieghu ta’ Senior Office Administrator ta' Etisicura Malta, baghat claim
form ghan-nom ta’ ZY lil MAPFRE b'referenza ghall-claim wara incident li kien
allegatament gara fl-4 t’ Awwissu 2021, jew ahjar, ghaxar xhur gabel;

llli I-kopja tal-email kif ukoll tal-claim form iffirmata mill-ilmentatur ZY huma
hawn annessi u mmarkati DOK MAPFRE 2;

llli din kienet I-ewwel informazzjoni li rceviet il-MAPFRE dwar claim li seta’ kellu
I-klijent ta’ Etisicura taht il-polza mahruga mill-MAPFRE;

6P, 146 - 148, b’dokumenti annessi f'P. 149 - 155.
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[l fis-7 ta’ Lulju 2022, Alan Micallef fil-kapacita tieghu ta’ Senior Claims Handler
tal-MAPFRE informa lil Christian Grech li I-claim kienet ged tigi michuda (DOK
MAPFRE 3) minhabba li giet ikkomunikata tardivament u dan bi ksur tat-
termini u kundizzjonijiet tal-istess polza kif esebita a fol 79 tal-ilment.

Termini u Kundizzjonijiet tal-Polza Max Protect Insurance

Illi I-polza tipprovdi bic-car (fol. 96):
General Conditions...

B. ... To be covered by this Policy, you must keep to the Terms, Conditions and
Endorsement(s) of this Policy.

C. As soon as you become aware of an event or cause that may lead to a claim
under this Policy, you or your legal representatives must inform us immediately
and provide us at your own expense with all the information and help we need.

[lli mhux talli I-llmentatur dam ghaxar xhur minn meta allegatament wegga’
sakemm wassal il-claim form tieghu, tramite r-rapprezentant legali tieghu
Etisicura brokers lis-socjeta MAPFRE, izda talli ghadda minn intervent kirurgiku
fil-frattemp ukoll minghajr ma kkomunika dan minn gabel u dan bi ksur tal-
kundizzjoni tal-polza (fol 79) li tipprovdi fuq il-faccata taghha u b’ittri kbar:

‘WE ARE ONLY RESPONSIBLE FOR REASONABLE COSTS AND EXPENSES
INCURRED WITH OUR PRIOR APPROVAL EXCEPT IN CASES OF EMERGENCY’.

Kunsiderazzjonijiet Ohra

llli ghalkemm fl-ewwel sentenza tad-deskrizzjoni tal-ilment tieghu a fol 3 I-
ilmentatur jghid li “Jien weggajt fuq il-post tax-xoghol’ huwa interessanti li ma
jghidx id-data jew almenu z-zmien approssimattiv ta’ meta sar dan Il-in¢ident.
Din id-data izda tirrizulta mill-claim form sucitata ffirmata mill-ilmentatur li
kienet fl-4 t’Awwissu tas-sena 2021.

llli I-esponenti ma jafx min hi u langas gatt ma kkomunika ma’ Svetlana Borg
Dimech, l-allegata rapprezentatrici tal-broker, li jghid li kkomunika maghha
kemm-il darba Il-ilmentatur.

Illi I-ilmentatur jiddikjara li fi Frar 2023 ‘Iddecidejt li nagbe: lill-broker u ncempel
direttament lil MAPFRE..." fejn |-esponenti tissottometti |li permezz tal-emails

skambjati ma’ Christian Grech diversi xhur gabel (u cioe f'Lulju 2022 kif hawn
7
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fuqg sucitat) MAPFRE kienet diga informat lill-broker li I-claim ged tigi rrifjutata
minhabba li giet ikkomunikata tardivament.

llli I-ilmentatur jghid ukoll li permezz ta’ ittra datata 5 ta’ Jannar 2023, |-
MAPFRE galulu li I-polza tieghu ser tiggedded direttament mal-MAPFRE izda
dan, bir-rispett, huwa totalment irrelevanti ghall-claim tieghu ta’ xhur gabel u
wkoll sorpassat bid-decizjoni tal-ilmentatur li jinkariga lill-brokers AIB
Insurance sabiex jirrapprezentawh kif hawn fuq citat.

Illi, ghall-kompletezza tal-informazzjoni, fir-rigward tat-tieni claim li jirreferi
ghalih l-ilmentatur, dan kien jirrigwarda incident li sehh f'Lulju tas-sena 2022,
liema claim giet kkomunikata lil MAPFRE minghand Christian Grech (Senior
Office Administrator — Etisicura Malta) flI-10 t'Awwissu 2022 u thallas ghas-
saldu fl-istess xahar permezz ta’ pagament lill-ilmentatur mill-MAPFRE fl-
ammont ta’ €1,605.

llli, ghal dawn ir-ragunijiet kollha, il-MAPFRE kienet iggustifikata li tichad il-
claim tal-ilmentatur stante notifika tardiva kemm tal-incident kif ukoll tal-
intervent kirurgiku, meta l-ewwel darba li l-allegat incident gie migjub a
konjizzjoni tal-MAPFRE kien ghaxar xhur wara li gara u dan bi ksur tat-termini
cari tal-polza.

Illi, minghajr pregudizzju ghall-premess, |I-argument tal-ilmentatur li I-MAPFRE
nagsitu ghaliex bieghet polza tramite brokers u li ghandu jhallas il-MAPFRE ghal
kwalunkwe negligenza li kellu I-broker ma jregix fil-konfront tal-broker;

Illi, broker, b’differenza ghal kwalunkwe intermedjarju iehor bhalma huma I-
agenti u t-tied insurance intermediaries, mhuwiex maghzul mill-assikuratur
izda mill-klijent u s-servizz li joffri broker huwa li jfittex |-ahjar prezz ghall-klijent
tieghu fis-suq u, ghaldagstant, brokers jahdmu mal-assikuraturi kollha fis-suq.

i kif jidher ukoll mill-Broker Appointment Form hawn annessa, broker
m’ghandux rapprezentanza tal-principal izda huwa inkarigat mill-klijent sabiex
jikkomunika ghan-nom tal-klijent tieghu mal-principal. Bl-istess argument
meta broker jongos milli jikkomunika ma’ kwalunkwe principal ghan-nom tal-
klijent tieghu huwa I-broker li jibga’ responsabbli fil-konfront tal-klijent li
appuntah.

Ghaldagstant, il-Provditur tas-Servizzi Finanzjarji, MAPFRE Middlesea p.l.c.,

jissottometti bir-rispett li I-ilment ghandu jigi michud bl-ispejjez kontra I-
8
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ilmentatur stante li (i) ma jregix in kwantu huwa dirett fil-konfront tal-MAPFRE
Middlesea p.l.c.; u (ii) huwa infondat ghaliex il-MAPFRE Middlesea p.l.c. kienet
iggustifikata meta cahdet il-claim li gie kkomunikat tardivament bi ksur tal-
kundizzjonijiet tal-polza vigenti.”

Seduti

Waqt l-ewwel seduta fit-18 ta’ Settembru 2023, gie stabbilit li Etisicura SRL kienet ged
topera bhala insurance broker permezz ta’ passporting bir-regoli tal-Unjoni Ewropea,
izda din ghalget |-operat u ma fadlilha ebda rapprezentanza f’"Malta. L-llmentatur ma
kellux mezz kif jaghmel kuntatt ma’ Etisicura u ghalhekk ma dahhalhiex fl-llment.

Gie stabbilit ukoll li peress li AIB Insurance Brokers ma kinux il-brokers rigward il-policy
ilmentata, ma setghux jirrispondu huma minflok Etisicura kif ippretenda |-limentatur.
Fil-fatt, permezz ta’ digriet datat 4 ta’ Gunju 2024, |-Arbitru nehha lill-AIB Insurance
Broker minn dan I|-liment.

Gie stabbilit ukoll li bl-ghajnuna tas-servizzi mill-Uffi¢¢ju tal-Arbitru u bl-ghajnuna tar-
regolatur Taljan rigward poloz t’assikurazzjoni (IVASS), kien infetah djalogu bejn
Etisicura u |-llmentatur li seta’ jwassal ghal xi ftehim bonarju.

Ghalhekk, fis-seduta tas-17 ta’ Gunju 2024, il-kaz kompla jinstema’ biss kontra
MAPFRE Middlesea p.l.c. bhala Provditur tas-Servizz.

L-llmentatur gal:

“Nghid li jien kont inxurjat mal-Etisicura li warajha kienet MAPFRE Middlesea bhala
I-kumpanija I-proprja. L-Etisicura kienu I-brokers u I|-Middlesea kienu I-
underwriters.

Nghid li meta weggajt ftaht il-kaz mill-ewwel u kont infurmajtha. U nghid li skont
I-affarijiet, ma dahlux mill-ewwel sewwa. B’dan irrid infisser li |-broker jew ma
fethitux jew ma nafx x’gara sewwa.

Nghid li wara tlett ijiem, tajtha d-dettalji kollha.

Nghid li ged naghmel I-ilment mal-Middlesea ghax jien maghha proprjament kont
inxurjat. Nghid li I-Middlesea ghandha titkellem mal-Etisicura fuq dan il-kaz.

”7

Jien inhoss li I-Middlesea naqsuni ghax maghhom kont inxurjat.

7Pp.158
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Waaqt il-kontroezami, huwa kompla jghid:
“Nghid li jien gatt ma tkellimt direttament mal-Middlesea.

Qed jinghad li jien mort ghand il-broker, I-Etisicura, biex jaghtuni I-ahjar prezz ghall-
insurance li jien xtaqt.

Nghid li kien offrihieli persuna bhali u qalli biex inkellem lil din il-persuna impjegata
mal-Etisicura biex taghmilhieli. Nghid li jien dejjem tkellimt mal-Etisicura.

Nikkonferma li I-polza tieghi xtrajtha minghand impjegat tal-Etisicura.

Mistogsi meta weggajt, nghid li kien f’'Mejju 2021. U tlett ijiem wara, mort ghand
il-broker biex nghidlu li weggajt. Il-broker kellimni wara gimgha biex naghtih il-
Profit and Loss.

Nghid li, mbaghad, sakemm stennejt biex naghmel |-operazzjoni kwazi ghaddiet
sena.

Mistoqsi jekk il-broker qallix biex nistenna ha jara jekk I-operazzjoni kinitx
awtorizzata jew xi diskors iehor, nghid li qalli, ‘Issa kif tidhol I-isptar, gibilna I-karti.”
U hekk ghamilt jiena.

Nikkonferma li weggajt fl-2021 u ghamilt I-operazzjoni fl-2022.

Mistoqsi naqbilx li fi Frar 2023 jien, imbaghad, ghamilt kuntatt dirett mal-
Middlesea, nghid li iva.

Mistogsi ghalfejn stennejt kwazi sena biex ikkuntattjajt dirett lill-Middlesea, nghid
li ghax dejjem kellimt lill-broker u dejjem kienet tghidli li ged jahdmu fuqu. Qaltli li
ghaddew kollox lill-AIB.

Mistoqsi x’ghandhom x’jagsmu I-AIB, nghid li lili hekk qaltli ghax issa marret
tahdem mal-AIB.

Nghid li kien hemm impjegata tahdem mal-Etisicura u qaltli li marret tahdem ma’
broker iehor, mal-AIB. U qaltli, ‘Garrejt kollox mal-AlB’.

Nghid li sadanittant dejjem qed nitkellem mal-broker.

Nghid li fI-2023, qaltli li issa I-kaz ghadda ghand haddiehor u ged jahdmuli fuqu;
dejjem tghidli hekk u dejjem tghidli hekk. U kelli, mbaghad, indur ghal MAPFRE.
Iddubajt numru tat-telefon u meta kellimt lil wahda (bhalissa nsejt x’jisimha)

10
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tahdem ma’ MAPFRE, qaltli, ‘Jekk ghandek il-provi ta’ dawn il-karti tal-Etisicura,
mod iehor.” U x’hin tajtha I-provi, I-affarijiet inbidlu. Qaltli, ‘Le, dan il-kaz maghluq.’

Qed jinghad li I-kaz kien maghluq ghax kien ghadda wisq Zzmien. Nghid li ghadda z-
Zmien ghax il-broker kienet ged tghidli li ged tahdem fuqu.

Mistogqsi naqbilx li wara kelli claim ohra li semmejtha wkoll fit-talba tieghi, nghid li
iva.

Mistogqsi naqbilx li dik il-claim giet ghand MAPFRE fi Zzmien xahar u fil-fatt sar il-
hlas, nghid li marret mal-AIB ukoll. Qed jinghad li jien mort ghand I-AIB naghmel
claim, I-AIB wasslu I-claim lil MAPFRE u jien thallast. Nghid li nfetah mal-Etisicura
dak il-claim. Nghid li iva, thallast ta’ dak il-claim.

Nghid li jien ghalhekk ghidtilha, ‘Jien kif thallast tat-tieni wiehed u tal-ewwel
wiehed ma thallastx?’ Qaltli, ‘Ghax dak hareg bis-sick u mar ghand klijent iehor.”®

Sottomissjonijiet finali
L-llmentatur issottometta dak li kien diga’ gal fl-liment u fix-xhieda waqt is-seduti.

L-istess ghamel il-Provditur tas-Servizz li spjega izjed dwar il-gurisprudenza rigward
notifika tardiva ta’ claims fl-assigurazzjoni u l-aspett legali dwar ir-relazzjoni bejn
insurance broker u |-klijent billi gqalu:

(i) “Gurisprudenza dwar in-notifika tardiva ta' claims fl-assigurazzjoni

Illi I-gurisprudenza ta' Malta tikkontempla zewgq tezijiet fid-determinazzjoni
tan-notifika tardiva ta'claim. L-ewwel tezi taghti interpretazzjoni stretta fejn
notifika tardiva titgies bhala ksur tal-kondizzjonijiet tal-polza u l-assiguratur
huwa immedjatament iggustifikat li ma jhallasx claim li giet ikkomunikata
hafna Zzmien wara li gara I-kaz;

Illi t-tieni teZi tistrieh fuq kemm kienet tardiva n-notifika u allura jekk tmurx

oltre dak lijista’ jigi kkunsidrat bhala ragjonevoli (‘a reasonable delay’);

Illi I-Qrati Inglizi, li huma kkunsidrati li ghandhom esperjenza vasta fil-kamp ta'
claims li jirrisalu mill-assigurazzjoni, jaffermaw li fejn il-polza tipprovdi ghal
kundizzjoni dwar in-notifika ta' claim, I-assiguratur jista’ jirrifjuta li jhallas il-

8p.158-160
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claim fejn id-dicitura tkun specifika (vide. Pioneer Concrete (UK} Ltd. V
National Employers Mutual General Insurance Ass. Ltd. (1985) u Shinedean
Ltd. V Al/down Demolition (London) Ltd. (2006), fost ohrajn);

llli ghas-sahha tal-kompletezza tal-argument, u minghajr prequdizzju ghal dak
li inghad fejn il-kondizzjonijiet tal-polza jkunu cari bhalma huma |-
kondizzjonijiet tal-polza in kwistjoni, anke f'dawk il-kazijiet fejn il-Qrati Inglizi
hassew li I-kondizzjonijiet ma kinux cari bizzejjed sabiex jiggustifikaw ir-rifjut
ta' claim: 'it [late notification] could nonetheless be used to create a
defence to a claim if the actions of the Claimant prejudiced the interest of
the insurer' (Alfred McA/pine v BAl, 1998},

llli f'dan ir-rigward jirrizulta ampjament car mill-fatti tal-kaz in kwistjoni li
n-notifika tardiva ma kinitx tal-ilmentatur izda tal-broker fejn I-ilmentatur
beda u baga’ jikkomunika mal-broker tieghu kwazi kif ingala’ I-incident izda
din l-informazzjoni damet 322 gurnata (!) sabiex tasal ghand il-principal meta
I-broker ghandu jifhem u japprezza ben tajjeb |-obbligazzjonijiet u r-
responsabbilita tal-pozizzjoni tieghu bhala entita regolata u licenzjata sabiex
tesegwixxi s-servizzi ta' broker;

lllidan in-nuqqas zgur li m'ghandux jaghmel tajjeb ghalih il-principal li kif ser
jigi spjegat hawn taht ma kellu ebda relazzjoni diretta mal-ilmentatur a bazi
tal-ghazla tal-ilmentatur stess li jghaddi I-polza tieghu tramite broker fejn il-
polza tal-principal tipprovdi bic-car li n-notifika ta' claim trid issir mill-aktar
fis possibbli;

Illi del resto anke li kieku ma kinux cari t-termini tal-polza zgur li I-principal
gie ppregudikat bin-notifika tardiva stante li kif diga inghad I-ilmentatur
sahansitra ghadda minn intervent kirurgiku li I-principal ma kellu ebda
opportunita jistaqgsi dwarha jew jivverifika c-cirkostanzi u I-informazzjoni
dwar spejjez u kura minn qabel;

(i) Ir-relazzjoni ta' bejn broker u I-klijent

Illi bhala intermedjarju licenzjat u rregolat mil-Ligi ta' Malta (specifikament
I-Insurance Business Act u I- Insurance Distribution Act, Kap. 403 u 487
rispettivament) il-broker igorr il-piz tal-licenzja tieghu huwa stess u dan ma
jffissirx biss li jiehu commission minghand il-principal,;

12
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llli bhalma jirrizulta mill-Broker Appointment Form, |-assigurat huwa meqjus
bhala I-klijent tal-broker, is-socjeta assigurattiva ma tikkomunikax mal-
assigurat izda trid tmur tramite I-broker, il-polza meta tinhareg, tintbaghat
lill-assigurat tramite I-broker flimkien mal-kont relattiv u I- premium jithallas
lill-broker u mhux direttament lill-assigurazzjoni;

Illiminbarra dan I-insurance broker ikompli jizvolgi rwol bejn I-assikurazzjoni u I-
assigurat anke wara I-hrug tal-polza, fil-handling u hlas tal-claims relattivi li jsiru
tramite il-broker u I-assigurazzjoni lanqas tikkomunika direttament mal-
assigurat;

llliin oltre, b'differenza ghal kwalunkwe intermedjarju iehor bhalma huma I-
agenti u t-tied insurance intermediaries, il-broker mhuwiex maghzul mill-
assikuratur izda mill-klijent b'dan illi I-ewwel servizz li joffri broker huwa li
jfittex l-ahjar prezz ghall-klijent tieghu fis-suq u ghaldaqgstant brokers
jahdmu mal-assikuraturi kollha fis-sug u m'ghandhomx ir-rapprezentanza
tal-principal;

llli f'dawn ic-cirkostanzi, il-broker igorr il-piz tal-obbligazzjonijiet fiducjarji
fil-konfront tal-klijent tieghu hekk kif ipprovdut ai termini tal-Kap. 16 tal-
Ligijiet ta' Malta;

llli ghal dawn ir-ragunijiet kollha, I-principal MAPFRE Middlesea p.l.c. ma
jistax jinsab responsabbli ghan-nuqgqasijiet tal-broker fil-konfront tal-klijent
tieghu ZY.”°

°P. 168 - 169
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L-Arbitru,

Sema’ lill-partijiet

Ra l-atti kollha tal-kaz
Jikkunsidra:
FIL-MERTU

L-Arbitru jrid jiddeciedi I-kaz b’referenza ghal dak li, fil-fehma tieghu, huwa
ekwu, gust u ragonevoli fié-¢irkostanzi partikolari u merti sostantivi tal-kaz.%°

Ma hemm ebda dubju li zewg kundizzjonijiet importanti tal-polza (li I-claim tigi
notifikata fil-hin lill-assikuratur u li, hlief f'’kaz ta’ emergenza, l-assikuratur irid
japprova minn qabel l-ispejjez ragonevoli li ser jiffurmaw il-claim) ma gewx
rispettati mill-limentatur.

Ghalkemm |-limentatur jippretendi |i I-Provditur tas-Servizz ghandu jkun
responsabbli ghal htijiet li jistghu jigu attribwiti lill-insurance broker li ghazel hu
stess, dan mhux il-kaz ghax kif gie spjegat tajjeb fil-proceduri, il-principal tal-
broker huwa l-assikurat u mhux l-assikuratur.

Ghalhekk dan il-kaz jaga’ u jgum fuqg analizi dwar jekk iz-zewg ksur tal-
kundizzjonijiet tal-polza ilmentata humiex ta’ sustanza tali li ghandha tinvalida I-
claim kif ged jitlob il-Provditur tas-Servizz.

Kaz simili referenza ASF 120/2017 kien diga gie trattat mill-Arbitru f'decizjoni li
hija accessibbli fuq il-website ta’ OAFS.*! L-Arbitru jagbel mar-ragunar li sar f'din
id-decizjoni mill-Arbitru precendenti u ma jhossxil-bzonn li jirreplika I-argumenti
f'din id-decizjoni.

Filwagt li kull kaz ghandu |-partikolaritajiet tieghu, |-Arbitru jasal ghall-istess
konkluzjoni tal-kaz imsemmi u dan ghal dawn ir-ragunijiet:

1. Kien hemm zmien twil hafna sa ma I-claim giet notifikata lill-Assikuratur.

10 Kap. 555, Artiklu 19(3)(b)
11 ASF 120-2017.pdf (financialarbiter.org.mt)
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Fil-claim form, |-limentatur gal li l-in¢ident gara fl-4 Awissu 2021 waqt li
I-Assikuratur (mhux il-broker) gie infurmat fGunju 2022. Wagqt ix-xhieda
tieghu, I-llmentatur gal li kien wegga’ fMejju 2021, jigifieri aktar minn
sena qabel ma waslet in-notifika ghand il-Provditur tas-Servizz.

. L-intervent kirurgiku sar f'Mejju 2022 minghajr l-approvazzjoni tal-

Assikuratur. B’hekk, il-pozizzjoni tal-Assikuratur setghet giet pregudikata
ghax ma nghatax ¢ans igib opinjoni medika mill-esperti tieghu. Dan jghodd
specjalment ghal konvalexxenza ta’ 9 gimghat li tifforma I-parti I-kbira tal-
claim.

. Ma saret ebda spjega ghaliex l-intervent kirurgiku sar f'Mejju 2022, disa’

xhur wara I-konsulta mal-kirurgiku Mr. Axisa saret f’Awwissu 2021.

L-llmentatur ma fetahx ilment kontra |-insurance broker tieghu (Etisicura
SRL) li kien il-broker involut f'din il-claim u li jidher li seta’ kien il-kawza
principali ghan-notifika esageratament tardiva u ghall-ksur li ma ngabitx
approvazzjoni minn gabel ghall-intervent kirurgiku.

Decizjoni

Ghal dawn ir-ragunijiet, I-Arbitru ma jsibx li hemm raguni valida ghaliex
ghandu jordna lill-Provditur tas-Servizz ihallas il-claim minkejja |-

kundizzjonijiet li gew miksura mill-limentatur u/jew mill-broker tieghu.

L-liment ged jigi michud u kull parti ghandha ggorr l-ispejjez taghha.

Alfred Mifsud
Arbitru ghas-Servizzi Finanzjarji

12p. 151
13p. 159
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Nota ta’ Informazzjoni relatata mad-Decizjoni tal-Arbitru

Dritt ta’ Appell

Id-Decizjoni tal-Arbitru legalment torbot lill-partijiet, salv id-dritt ta’ appell
regolat bl-artikolu 27 tal-Att dwar |-Arbitru ghas-Servizzi Finanzjarji (Kap. 555)
(‘I-Att’), maghmul quddiem il-Qorti tal-Appell (Kompetenza Inferjuri) fi zmien
ghoxrin (20) gurnata mid-data tan-notifika tad-Decizjoni jew, fil-kaz li ssir talba
ghal kjarifika jew korrezzjoni tad-Decizjoni skont I-artikolu 26(4) tal-Att, mid-
data tan-notifika ta’ dik I-interpretazzjoni jew il-kjarifika jew il-korrezzjoni hekk
kif provdut taht I-artikolu 27(3) tal-Att.

Kull talba ghal kjarifika tal-kumpens jew talba ghall-korrezzjoni ta’ xi zbalji fil-
komputazzjoni jew klerikali jew zbalji tipografici jew zbalji simili mitluba skont I-
artikolu 26(4) tal-Att, ghandhom isiru lill-Arbitru, b’notifika lill-parti |-ohra, fi
zmien hmistax (15)-il gurnata min-notifika tad-Decizjoni skont I-artikolu
msemmi.

Skont il-prattika stabbilita, id-Decizjoni tal-Arbitru tkun tidher fis-sit elettroniku
tal-Uffi¢¢ju tal-Arbitru ghas-Servizzi Finanzjarji wara li jiskadi |-perjodu tal-appell.
Dettalji personali tal-ilmentatur/i jkunu anonimizzati skont I-artikolu 11(1)(f) tal-
Att.
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