Quddiem I-Arbitru ghas-Servizzi Finanzjariji

Kaz ASF 029/2024

OJuRJ

(‘I-llmentaturi’)

Vs

MAPFRE MSV Life p.l.c. (C-15722)

(“il-Fornitur tas-Servizz’)

Seduta tas-6 ta’ Frar 2025
L-Arbitru,

Ra l-ilment, fejn I-llmentaturi ssottomettew li huma I-benefi¢jarji ta’ polza tal-
assikurazzjoni fuq il-hajja, liema polza inxtrat fMarzu 1998 ghal perjodu ta’
hamsa u ghoxrin sena.

Huma stqarrew li lura ghal Marzu 1998, rapprezentant tal-Fornitur tas-Servizz
fil-fergha tal-Bank of Valletta, kien assigurahom li I-investimenti tal-Fornitur tas-
Servizz kienu sejrin tajjeb u, ghaldagstant, li jikkkommettu ruhhom ghal perjodu
ta’ hamsa u ghoxrin sena kien certament ser ikun investiment tajjeb b’ritorn
attraenti. Qalu li I-istess rapprezentant ikkrealhom aspettattivi legittimi li, mal-
maturita, I-investiment taghhom kien ser irendilhom ritorn stmat ta’ €98,469.36,
ammont originarjament stmat fil-Lira Maltija.

L-llmentaturi ammettew li huma tal-fehma li I-kelma estimate tfisser li s-somma
offruta lilhom mal-maturita tkun grib jew ekwivalenti ghal dik ikkwotata.

Spjegaw kif huma kienu nghataw I-ghazla li, jew jinvestu s-somma ta’ Lm300 fis-
sena jew inkella ta’ Lm500 fis-sena, li wara li ikkunsidraw dak li intgal lilhom mir-
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rapprezentant u l-ammonti stmati kkwotati, iddecidew li jhallsu s-somma ta’
Lm500 fis-sena. Huma insistew li, kieku kienet giet moghtija lilhom stima li
kienet ferm ingas, kienu mill-bidu nett ma ja¢cettawx li jinvestu flushom b’dan
il-mod, u tennew li kienet proprju din l-aspettattiva legittima li giet ikkreata
lilhom kienet il-fattur determinanti li jaghmlu dan Il-investiment hekk kif offrut
lilhom.

L-llmentaturi sostnew li, izda, fi Frar 2023, gew infurmati li -ammont li kien ser
jigi offrut lilhom mal-maturita kien biss ta’ €40,278.42, liema ammont huwa
ferm inqas mill-istima ta’ Lm42,261.51 (€98,469.36) moghtija lilhom fil-bidu tal-
polza, u lidan huwa ta’ detriment ghalihom minhabba li issa hu evidenti li I-istimi
moghtija lilhom originarjament ma kinux flokhom, jekk mhux anke spekulattivi
ferm.

Huma ddikjaraw li, minkejja dan, huma xorta wahda ghamlu tentattiv sabiex
jippruvaw jilhqu xi tip ta’ gbil b’mod amikevoli mal-Fornitur tas-Servizz, liema
tentattiv, pero, ma rnexxiex.

L-llmentaturi insistew |i l-aspettattivi legittimi li gew ikkreati lilhom mir-
rapprezentant tal-Fornitur tas-Servizz u I-mod attrattiv kif l-ammonti indikati
bhala estimated maturity gew ikkalkolati, sar kollu bil-ghan biex I-istess
llImentaturi jigu mhajjra jinvestu f'dak offrut lilhom, jew inkella rizultat ta’
negligenza minhabba li huma ma gew fl-ebda punt moghtija xi tip ta’ workings li
jiggustifikaw il-figuri stmati moghtija lilhom.

Ghaldagstant, |-llmentaturi ged jitolbu li jinghataw zieda ta’ kumpens fuq I-
ammont li bih immaturat il-polza, liema kumpens inaqqas id-distakk bejn I-
estimated maturity value pprezentat lilhom fil-mument tal-bejgh tal-polza, u I-
ammont li gie eventwalment offrut lilhom mal-maturita.

Ra t-twegiba? tal-Fornitur tas-Servizz

o“

1. MAPFRE MSV Life plc (“MMSV”) refers to the allegation made by the
complainants that the maturity value of the policy in question numbered
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41228 of the nature Joint Endowment Assurance with Profits including
Accidental Death Benefit and Funeral Expenses Benefit (“the Policy”) was
not equivalent to the estimated maturity values which were indicated by
MMSV when the Policy was sold to the complainants. Consequently, the
complainants are requesting the Honourable Arbiter to order MMSV to pay
the complainant the difference between the said figures by paying an
amount in addition to the Maturity Value of the Policy which amounted to
Euro 40,478.42 and which amount MMSV was in a position to pay upon the
maturity of the Policy.

2. First of all, the complainants were not sufficiently clear and explicit in their
complaint quantifying the remedy they are asking for. MMSV would like to
point out that due to this ambiguity on the part of the complainants, it will
be difficult for it to make an accurate depiction of the amount being claimed
by the complainant given the fact that as shall be explained in the following
paragraphs, the estimated maturity values shown on the quotations were
not guaranteed, because they were based on the investment conditions and
circumstances at the time.

3. Without prejudice to the foregoing, MMSYV is of the view that the claimant’s
request is unfounded and therefore, the complainant is not entitled to
receive any compensation in addition to the maturity value, and this for the
reasons that have already been communicated in detail to the complainant
by virtue of the reply letter of MMSV to the complaint made by the
complainant, dated 23rd May 2023 (a copy of which was presented with the
complaint marked as Fol.009 — Fol.011 and as is going to be explained in
further detail hereunder.

In the first place, the estimated maturity values shown in the two quotations
in relation to the Policy in question were based on ‘estimates’. One of the
aforementioned quotations was presented by the complainants together
with their complaint and dated the 12" March 1998 (the quotation is
marked as fol.52) and the other quotation dated 21 November 1997 was
not presented by the complainants and shall be presented together with this
reply and marked as ‘Dok. MSV1.’. The quotations in question contained the
words Estimated Maturity Value including Reversionary Bonus and |-
Estimated Maturity Value including Reversionary and Terminal Bonuses.
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Therefore, none of the figures which were indicated in the quotation as
“estimated” could be said to have been guaranteed.

The estimated maturity values shown in the quotations in question were
calculated using the bonus rates that were being declared by MMSV at the
time that the Policy was being sold. The estimated maturity values shown

in the quotations were not gquaranteed because they were based on the

investment conditions and circumstances at the time. At the time, the value

of the investments was much higher than it is today. In fact, the rate used
to calculate the estimated maturity value as shown in the quotations, was
that of 6.75%, which rate had remained constant until the year 1998 and
then increased slightly in 1999 to 7% and started to decrease from the year
2000. The most important factor that affects bonus rates is the underlying
investment performance and in recent years the investment returns
internationally were lower. In_light of the above, it is clear that the

quotations in question were in fact correct because they were issued

according to the circumstances at the time and therefore MMSV had acted
in _good faith and therefore the estimates were neither “off course” nor
“highly speculative” as being alleged by the complainants in their reply.

Furthermore, it must be stated that in the quotation there was a distinction
between reversionary bonuses and terminal bonuses and MMSV was not
obliged to pay the terminal bonuses as indicated by the words 'if any'.

7. The fact that the quotations indicate two estimated maturity values, the
value of which are substantially far apart from each other, further confirm
that there was an investment element to the Policy and that the amount
being claimed by the complainant could not have been guaranteed. In the
circumstances at the time that the Policy was being sold, MMSV was already
indicating that if the circumstances in the investment market had remained
constant, the Policy could have matured either at a value of Lm 30,736 (Euro
71,595.62) or at the higher value of Lm 42,262.00 (Euro 98,443.98). It is clear
that the complainants cannot claim that the quotations were not
conditional because there were in fact the words “estimated” and
“illustration” as well as the words “if any” next to the words “estimated
maturity value including reversionary and terminal bonuses”.
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8.

10.

Besides the fact that the quotation indicates two maturity values as
“estimated” and therefore, said figures could not have been guaranteed, the
complainants were also presented with notes together with the quotations.
The complainants presented one version of the IMPORTANT NOTES (fol. 053)
and a signed version of the IMPORTANT NOTES is being attached to this
reply and marked as Dok. MSV 2).

The said IMPORTANT NOTES delve into the meaning of “Reversionary
Bonuses” and “Terminal Bonus”. The said IMPORTANT NOTES also explain
that the Policy was participating “in the Company’s distribution of its profits
by means of an allocation of an Annual Bonuses declared from time to time.
The IMPORTANT NOTES also stated that “The rates of Reversionary Bonuses,
once declared, are guaranteed to be paid at maturity or on prior death of
the Life Assured.” Therefore, these notes explained that there was an

element of investment to the Policy and that it was not obligatory for MMSV

to declare reversionary bonuses every year but that it was in its discretion

to do so. Therefore, the amount that was indicated in the quotation as
estimated maturity value including reversionary bonuses in the amount of
Lm 30,736 (Euro 71,595.62)) was not guaranteed because one needed to
wait at the end of every year in order to confirm whether MMSV was going
to declare a reversionary bonus for the previous year and if in the affirmative
at what rate and it was only at that time that the complainant could have
been certain how the value of the Policy Account of his Policy was increasing
over the years. This is so, because as was explained in the notes, it was only
those bonuses which were declared by MMSV from time to time were in fact
guaranteed to be paid to the complainant.

In fact, the Life Policy Schedule of the Policy (presented with the complaint
fol.040), provides that “In respect of each premium paid, Lm471.82 shall be
credited to the Policy Account which will be increased by the bonuses which
may be declared by the Company from time to time.” This continues to
support what was provided for in the notes above-mentioned in relation to
the fact that MMSV was not obliged to declare reversionary bonuses every
year but once declared then they were guaranteed to be paid to the
policyholder. This also explains that the investment premium, which as at
the date of the maturity of the Policy had amounted to Euro 27,476.12 was
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11.

12.

13.

in fact also guaranteed to be paid upon maturity or on prior death of the life
assured and this in addition to the bonuses which would have been declared
by MMSYV during the term of the Policy. This was not the case with other
investments, such as those known as unit-linked policies where the
payments of no amounts were guaranteed. Therefore, MMSV adhered to its
obligations under the Policy because the Maturity value of the Policy
exceeded the investment premium that was paid by the complainant by an
additional Euro 13,002.30 which amount represents the bonuses that have
been declared by MMSV during the term of the Policy. Furthermore, the only

amount mentioned on the Life Policy Schedule was the sum assured, and no

amounts containing the word ‘Estimate’ in the quotation were mentioned
on_this Schedule, which further shows that therefore according to the

agreement between the parties the estimate maturity value including

reversionary bonus and the estimate maturity value including reversionary

bonus and terminal bonus were never guaranteed.

The notes that formed part of the quotation above-mentioned also provided
that “Whilst the purpose of these notes is to guide the policyholders and
prospective policyholders the benefit provided by the Policy are conferred
by the Policy document... In the case of conflict of meaning between this

quotation and the Policy document, the Policy document shall prevail.” This

meant that the complainant could not treat the quotation as a stand-alone

document but had to be read and understood in the light of the notes that
formed part of the quotation and more importantly in the light of the terms
and conditions of the policy document (also presented with the claim).

In addition, the Important Notes make it clear that:

“The Estimated Maturity Values shown overleaf have been calculated using
the bonus rates declared by the Company at the previous year end.

Depending on the performance of the company, bonus rates may go down

as well as up.”

In so far as the Terminal Bonus is concerned, the notes forming part of the
quotation, provided that: “Depending on its profit experience, the Company

may, after the Policy’s TENTH year decide to allocate from time to time a
Terminal Bonus in addition to the other declared bonuses ...as they depend
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14.

15.

16.

17.

materially on the investment performance at the time of the claim, they may
be reduced or even withdrawn altogether.” Therefore, the amount being
indicated in the quotation as “estimated maturity value including
reversionary and terminal bonus” in the amount of Lm42,262.00 (Euro
98,443.98) was likewise not guaranteed because MMSV had the discretion
not to pay a terminal bonus.

It is to be noted that the IMPORTANT NOTES made it clear that “the
quotation is provided for illustration purposes only and does not confer any
rights” and therefore the complainants cannot in any way treat said
quotation as a contractual document.

It is also important to emphasize the complainants signed the bottom of the
IMPORTANT NOTES (Dok. MSV 2) and hence confirmed and declared the
following:

“I hereby confirm that I/we have read and understood the
Important Notes to this quotation and that the Representative
has fully explained the notes overleaf to me/us and we are
satisfied with the policy/ies illustrated and its explanation.”

It is therefore unfair for the complainants to state that they had a
legitimate expectation for the estimated maturity value without taking
said estimated figures and putting them in the context of the other
documents given to the complainants, which by their own signature
confirmed that those same documents were explained to them.

The policy document and in particular the policy schedule also states that
bonuses were not mandatory, but it was within the MSV's discretion to
declare or not to declare such bonuses. This is another reason why the
estimated maturity value of the policy in question indicated in the estimate
was not guaranteed but was only an estimate and only the sum assured was
guaranteed.

Therefore, at the moment that the Policy was being sold, MMSV had
provided the complainant with sufficient information about the Policy,
including the fact that part of it was an investment and what the eventual
maturity value shall be made up of and how said amount was calculated.



ASF 029/2024

18.

19.

Notwithstanding, the complainants are merely basing their claim on the
quotations without putting them in the context of all the other documents
also provided to the complainant when the Policy was being sold to them
and every year thereafter as shall be explained hereunder.

MMSV continued to act in good faith even after the Policy was issued in
favour of the complainant until the maturity thereof because it always
managed the MSV With Profits Fund in the best interest of the policyholders
including the complainant. Said Fund has been managed not only subject to
the scrutiny of MMSV’s executive management and investment committees,
but also subject to the scrutiny of the independent actuary director of Willis
Towers Watson and of the Malta Financial Services Authority. The
performance of the said Fund is entirely and always subject to the changes
and shifts that take place in the value of the investment markets in which
MMSYV invests the investment premium of its policyholders. The investment
returns can go down as well as up and therefore past performance is not
necessarily a guide to the future. Therefore, the difference between the
estimated maturity values shown in the quotations and the maturity value
is merely reflective of the shift in the performance of the investment markets
during the term of the Policy.

Notwithstanding the fact that the maturity value could not be equivalent to
any one of the estimated maturity values indicated in the quotations due to
the said shift in the performance of the market investments, the investment
part of the Policy still rendered a good return when compared to other
similar investments that were available during the term of the Policy despite
the fact that the return was made while there were three financial crisis,
besides the fact that during the year 2018, the classes of assets around the
world had registered a negative income and when the Policy matured the
investment markets had been substantially negatively impacted as a result
of the COVID 19. In fact, the complainant made a gain in the amount of Euro
13,002.17 after deducting the maturity value from the investment premium
that was paid by the complainant which results in a rate of return on the
investment premium of 2.86 % and a rate of return (gross of 15%
withholding tax) on investment premium of 3.37%.
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20.

21.

22.

23.

It also needs to be emphasised that the maturity value of the Policy is tax
free and that this benefit is not applicable in other forms of regular savings
where the complainant would have been otherwise obliged to pay taxes
from his return.

During the term of the Policy, MMSYV always kept the complainant informed
about the value of the Policy Account of his Policy and how said value was
increasing every year and about the bonuses that were being declared by
MMSV, which bonuses were being credited to the Policy Account of the
Policy. This information was communicated to the complainant by MMSV by
sending to him, on a yearly basis, a Bonus Statement together with the so-
called Important Notes. As from 2001, MMSV had also started sending to
the complainant, every year, a Media Release (copies of the bonus
statements are attached with the complaint and marked Fol.15- 38 and
copies of Media Releases are being attached to this reply and marked as
Document “MSV 3”). Therefore, the complainant was fully aware of what
bonuses were being declared and of the value of the Policy over the years.
Apart from the use of the terms “Estimated” and “illustration” used in the
quotations which are self-explanatory, the Important Notes forming part of
the Bonus Statements above-mentioned as well as the media releases have
repeatedly made it clear that the bonus rates were not guaranteed and that
they depended on the performance of the underlying investments, and
therefore, said investments could go up as well as down. Therefore, the
values of the Estimated Maturity Value including Reversionary Bonus and
Estimated Maturity Value including Reversionary and Terminal Bonuses
indicated in the quotations could be varied depending on the performance
of the investments during the term of the Policy.

Thus MMSV continues to demonstrate and acclaim that it has supplied
sufficient information to the complainants about the policy in question at all
stages including after the issuance of the policy and in fact MMSV did not
receive any request for withdrawal of the policy after these documents were
provided to the complainants.

Apart from the investment element to the Policy, the same Policy also
provided a guaranteed life cover over the complainant’s life, such that
MMSV was obliged to pay the basic sum assured, in the amount of
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24.

25.

Lm10,501.00 (Euro 24,460.75) to the heirs of the complainants in the case of
their demise which did not occur due to an accident and additional benefit
in the amount of Lm10,501.00 (Euro 24,460.75) (that is a global amount of
Euro 48,921.50) in the event of death due to an accident, at any time that
the Policy was in force. The said life cover had a price and have been
completely ignored by the complainant and not normally available under
other forms of regular savings.

The Policy (presented with the claim, but a more legible and clear version
shall be attached to this reply and marked as Dok .MSV 4) provides that “The
COMPANY HEREBY AGREES to pay the greater of either the Basic Sum
Assured or Policy Account (if any) (emfasi mizjud) and/or the specified

additional benefits (if any) to the Payee named in the Schedule on the
happening of the Event Assured Against subject to the payment to the
Company of the Premiums detailed in the Schedule in the manner specified
therein and to the proper observance of the terms and conditions of this
contract.” Therefore, MMSV clearly adhered to its obligations under the
Policy, as opposed to what is being alleged, because it has offered the value
of the Policy Account of the Policy as at the date of the maturity thereof
because said value had by far exceeded the value of the Basic Sum Assured.

MMSV maintains that the Policy was sold in accordance with the regulations
that were applicable at the time when the Policy was being sold. In fact,
before the Policy was issued and therefore simultaneously with filling in his
proposal form, the complainant was presented with the Statutory Notice
that was issued in accordance with the provisions of the Life Insurance
(Statutory Notice) Regulations, 1989 and was in fact signed by the
complainant himself (a copy of which is attached herewith and marked as
“Dok. MSV 5”. The Statutory Notice set out several warnings including the
right of the complainant to withdraw from purchasing the Policy and the
manner to do so. This Notice was intended to give policyholders the right to
withdraw from the transaction when the policyholder may have second
thoughts about the policy or was someway pressurized to purchase the
policy. However, in this case, the complainant did not exercise any of the
said rights set out in the Notice and consequently agreed to proceed with
the Policy.

10
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26. Finally, MMSV maintains that it has always adhered to its obligations under
the Policy and therefore, it should not be ordered to pay any compensation
other than the final maturity value or any expenses that may be incurred in
relation to this procedure because it has been instituted for no valid reason,
as shall also be proved during the course of these proceedings.

27. With reservation for any further pleas.”

Seduti
Fis-seduta tat-13 ta’ Novembru 2024, is-Sur OJ (‘lI-llmentatur’) xehed li:
“Nghid li fI-1997 kont mort il-Bank of Valletta biex naghmel policy fuq il-hajja.

Kienu dahhluni fuffi¢éju; kien hemm Ethelbert (li bhalissa insejt x’kunjomu) u
stagsieni x’irrid u ghidtlu x’nixtieq u qalli, ‘Alright, poggi bilgieghda.” U beda
jfiehemni u beda jiktibli.

Ghidtlu, ‘Tajba I-idea imma rridha bil-miktub.’

Nghid li kont mort il-branch ta’ Haz-Zabbar biex nistagsi dwar I-investiment.
Nghid li spjegali li nhallas Lm500 fis-sena u ghidtlu li kont lest li nidhol ghaliha.
Nghid li konna jiena u I-mara u kienet ser tkopri lilna t-tnejn.

Meta ghidtlu li alright, beda jghidli x’beneficcji hemm; mhux beneficcéji imma
kemm kienet ser tkun is-somma. Huwa kien qalli li jekk inhallas Lm500 ghal
hamsa u ghoxrin sena, (qalli li nista’ naghmilha ghal ghoxrin sena u nista’
naghmilha ghal hamsa u ghoxrin sena), u jien ikkalkolajt li minn dak iz-zmien

sakemm nigi biex nispicca bil-61 sena jkunu ghaddew hamsa u ghoxrin sena.

Allura, ghidtlu biex naghmluha ghal hamsa u ghoxrin sena halli tigi flimkien
mal-pensjoni. Ghidt ikolli xi haga mill-pensjoni, is-somma li semmieli hu tkun
f’idi wkoll u nkunu nistghu nghixu hajja normali minghajr hafna hassle, bla
tbatija ta’ xejn.

Nghid li kien qalli li jekk jien inhallas Lm500 fis-sena ghal hamsa u ghoxrin
sena, fl-ahhar niehu Lm40,000. U jien sibtha worth it li wara hamsa u ghoxrin
sena niehu Lm40,000. Kienu Maltin, lanqas konna bdejna nahsbu biex nigu bil-
euros. Ghidt worth it u ddecidejt li naghmilha.

11
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Nghid li kien tani kopja tal-quotation. Nghid li minbarra I-Lm500, x’hin
baghatni ghall-medical test biex jaraw jekk hux kollox sew, kienu sabuli naqra
pressjoni. U kienu Ziduli b’Lm50 insurance tal-life insurance minhabba li kelli
dik in-nagra pressjoni. Nghid li dik kienet apparti.

Rigward is-somma tal-Lm40,000, nghid li ma qalli xejn fugiex hadimha. Ma
jidhirlix li qalli li din is-somma setghet tvarja xi naqra. Ma nahsibx.

Rigward I-Estimated Maturity Value, nghid li lili semmieli I-Lm40,000 u lanqgas
gasamhomli; lanqas kien qalli bihom dawn. L-Lm40,000 wara rajtha. Kien qalli
li I-Lm10,000 jekk nigi mmut qabel il-maturita, niehdu s-somma ta’ Lm10,500
I-wahda. Jiena ghidtlu jekk inkunu f’karozza u mmutu jien u I-mara t-tnejn,
staqsejtu x’jigri u qalli li nehduhom x 2 ghax ahna t-tnejn inxurjati mhux
wiehed biss inxurjat.

Dwar il-kelma ‘estimated’, ma nafx kemm tista’ tvarja. Hu semmieli Lm40,000
u Lm40,000 rajt fmohhi dak il-hin. Jien dik is-somma gejt imwieghed; nghid li
dik li hajjritni biex naghmel il-policy.

Nghid li meta ghalget il-polza u rcevejt I-ittra fejn offrewli s-somma ta’
€40,000, jien ma qgbiltx ghax kien hemm diskrepanza kbira minn €40,000 ghal
Lm40,000.

Nghid li bejn wiehed u iehor, kif ged nifhem issa, mhux suppost li minn €98,000
jinzlu ghal €40,000. Dik mhix bejn wiehed u iehor. Bejn wiehed u iehor forsi
nizlet b’€5,000? Imma mhux nizlet €58,000 inqas!

Nghid li Lm40,000 kelli f'mohhi dak iz-zmien. Jien kont nippretendi li jekk
suppost kellha tkun €98,000 tkun €5,000 inqgas u mhux ingas min-nofs. Lanqas
bin-nofs ma kont inkun happy, ghax jien f’mohhi kelli Lm40,000.

Rigward stima, nghid li, safejn naf jien, jekk ingib lil xi hadd id-dar u ser
ingabbdu bicca xoghol u jaghtini stima u, b’mod tal-kelma, jghidli €10,000
xoghol, mhux ser jghidli aghtini €4,000 imbaghad. L-istima ftit ikun hemm
differenza mhux hemm anqas min-nofs.

Nghid li I-aspettativa tieghi kienet ta’ Lm40,000.

12
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Nghid li dak iz-2mien li ghamilt il-polza kelli hanut, kont self-employed.”?
Xehedet ukoll is-Sinjura RJ (‘I-llmentatric¢i’) fejn stqarret li:

“Nghid li biex ir-ragel ghamel il-polza, xi darba mort biex niffirma. Meta ma
kellix bzonn niffirma kont nghidlu biex ihallini barra.

Nghid li wara li tkellimna bejnietna u ddecidejna li nhallsu Lm500 fis-sena,
jiena kont nistenna li wara li jghaddu dawn il-hamsa u ghoxrin sena, ahna
konna ser niehdu s-somma li wieghduna. Lili dejjem qalli li ghandna s-somma
ta’ Lm40,000. Ma konniex nafu li ser isiru euros dawn.

Nghid li anke lit-tfal ghamilnilhom polza u qed jiddispjacina i
ghamilnihielhom.

7’

Nghid li tul dawn il-hamsa u ghoxrin sena, ma nafx li morna xi lagghat ta
MAPFRE. U lanqas qatt xi hadd spjegalna x’kien qed jigri mill-investiment. U
xorta, ma nahsibx li stajna nohorgu. Ma hrigniex ghax konna ser nitilfu ghax
it-tfal kienu diga ser johorgu u ma qablilhomx. Meta nghid li riedu johorgu
jigifieri riedu jwaqqfuha ghax anke qed jaraw lilna, qed jaraw li mhix worth it.
U ma jagblilhomx, allura, ma jistghux jigbru flushom u jieqfu.

Nghid, milli naf jien, kieku hrigna konna nitilfu ghax diga ppruvaw it-tfal,
kienu ccekkjaw it-tfal fugha. U qalulhom li ma jagblilhomx johorgu ghax ser
jitilfu. Jigifieri ahna marbutin, jigri x’jigri, ghal dak li ffirmajna; mhux ghal li
gejna mwieghdin li ser niehdu. Jigri x’jigri ahna jkollna noqghodu ghal li jghidu
meta ahna ma stajniex nirreciprokaw lura billi nohorgu u niehdu sehemna
maqar.

Nghid li jiena meta ghamilna I-polza kont mara tad-dar; dejjem kont mara tad-
dar. Nghid li f’”dawn I-affarijiet ta’ investimenti u finanzi ma nifhimx.

Bhala edukazzjoni ghamilna sas-Sekondarja. Bl-Ingliz nafu nagraw imma xejn
specjali.”?

L-llmentatur zied jghid li:

3P.96-P.98
“p.98

13



ASF 029/2024

“Nghid li ahna konna nafu li ma stajniex nohorgu minnha ghax it-tfal ippruvaw
johorgu hafna qabel iz-Zmien li sirna nafu; u dak li ser jigri lit-tfal ser jigri lilna
ghax mort nistagsi I-bank Haz-Zabbar.

Mistogsi mill-Arbitru meta mort nistaqsi, nghid li mort aktar minn ghaxar snin
ilu.

L-Arbitru jghid li, allura, ma kontx sorpriz imbaghad. Nghid li ma kontx sorpriz
sa dak iz-Zzmien li t-tfal marru biex johorgu minnha ghax ahna minghalina li
kollox ser jibqga’ kif ftiehemna. Imbaghad, x’hin marru t-tfal u galulhom hekk,
mort niééekkja jien ukoll u qaltli, ‘lva, jekk tohorgu minnha titilfu parti mis-
somma.’

Nghid li dan gara bejn wiehed u iehor ghaxar snin ilu.”
Fil-kontroezami, I-llmentatur iddikjara li:

“Qed jinghad li ghaddew sebgha u ghoxrin sena minn mindu xtrajt din il-polza.

Mistogsi nghidx li niftakar kelma b’kelma x’intqal fil-laggha, nghid li mhux
ezatt niftakar kelma b’kelma; ma niftakarx kelma b’kelma, imma niftakar il-
punti li lagtu lili, li ghalija deheru li huma importanti. Jien dak li rajt dak iz-
Zmien, is-somma li ser niehu. Nghid li kitibhieli bil-biro fuq il-karta.

Nghid li Itqajt mas-Sur Ethelbert Perini xi darbtejn, tlieta meta ffirmat il-mara
b’kollox. Minn darbtejn sa tlieta, mhux aktar.

Qed jinghad la jien ma niftakarx ezatt x’intqal, nagblu li ma neskludix li
nghatajt spjegazzjoni aktar milli ged naghti llum.

Nghid li ma tantx, ma jidhirlix ghax ma semmilix. Ghalhekk giegheltu jiktibli I-
Lm40,000.

Mistogsi x’kienet ezatt I-ispjegazzjoni li tani Ethelbert, (ma wegibx)

Mistoqsi niftakarx x’dokumenti kont iffirmajt, nghid mhux il-karti kollha li tani
quddiemi. Iffirmajt jien u iffirmat il-mara ghax it-tnejn konna.

®P.98-P.99
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Mistogsi x’kienu d-dokumenti, nghid mhux bhalma ghandkom intom, I-istess
haga. ll-karti li tani niffirma.

Qed jinghad li jien ghidt li I-polza ghalget tliet snin ilu, nghid li kwa:i tliet snin
ilu. Qed jinghad li I-polza ghalget sena u nofs ilu u, allura, qed jinghad li langas
dik ma niftakar meta kellha taghlaq.

Qed jinghad li fil-quotation hemm hafna figuri imma fosthom hemm tnejn li
huma t-tnejn estimated: Estimated Maturity Value including Reversionary
Bonus u Estimated Maturity Value including Reversionary and Terminal
Bonuses. Wahda tigi Lm30,000 u I-ohra madwar Lm42,000.

Mistogsi xi spjegali dwar it-Lm30,000, nghid li s-somma gabarhieli kollha tal-
Lm40,000.

Mistogsi x’niftakar xi spjegali dwarhom, nghid li ma niftakarx li spjegali. Fuq I-
Lm10,000 qalli li jekk nigu li mmutu f’xi accident niehdu Lm10,000 ghal kull
wiehed.

Mistoqsi x’naf fuq is-somma tat-Lm30,000, nghid li ma naf xejn. Jien fuq is-
somma globali tkellimt.

Mistoqsi naqbilx li kelli zmien bizzejjed biex nahsibha jekk ridt nikkancella I-
polza peress li jien iddecidejt fl-1 ta’ Dicembru 1997 u I-polza harget fit-12 ta’
Marzu 1998, nghid li meta morna I-bank biex niffirmaw ufficjali.

Qed jinghad li I-polza damet biex inharget minhabba I-problemi medici tieghi
u tas-Sinjura, nghid li dazgur ghax baghatni ghall-medical tests.”®

L-Arbitru qgal lill-llmentaturi li jahseb li kien hemm xi dokumenti li nhargu gabel
u liizda ma gewx ipprezentati, u dan minhabba li I-uniku dokument ta’ quotation
li gie ipprezentat huwa datat 21 ta’ Novembru 1997, liema dokument inhareg
mill-Bank of Valletta. Qal li ma jidhirx li hemm ohrajn hlief il-polza. L-Arbitru ma
jafx jekk l-ammont ta’ Lm50 li ged jissemma mill-ilmentatur huwiex polza
separata jew inkella parti minn din il-polza.

L-llmentatur spjega li dawk il-Lm50 kien ihallashom mas-somma globali.

®P.99-P. 100
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Eventwalment, Dr Veronica Grixti, li ged tassisti lill-Fornitur tas-Servizz, spjegat
li dan l-ammont hu parti mill-polza ghax I-extra tkun minhabba s-Sum Assured u
mhux minhabba [-Endowment. Qalet li dak I-ammont ma jaffettwax il-quotation,
filwaqgt li sahqget |i dak it-top-up kien ikun assorbit mil-Life Cover u mhux bhala
Endowment investment.’

Wara din is-seduta, gie pprezentat I-Affidavit ta’ Victor Farrugia, bhala Chief
Operations Officer tal-MSV li, sostanzjalment jirrepeti dak li kien diga intqal fit-
twegiba ghall-ilment sottomessa mill-Fornitur tas-Servizz.

Eventwalment, fit-tieni seduta tat-8 ta’ Jannar 2025, Victor Farrugia halef il-
kontenut ta’ dan Il-istess Affidavit.

Fil-kontroezami, Victor Farrugia kompla li:

“Qed jinghad li fl-affidavit tieghi jiena semmejt li f’din it-tip ta’ polza hemm
element ta’ investiment. Mistoqsi jekk dan it-tip ta’ investiment kienx ibbazat
fuq il-history tal-kumpanija jew kienx ibbazat fuq il-futur, jigifieri fuq dak li gie
forecast mill-kumpanija, nghid li meta nghidu element ta’ investiment ifisser li
parti mill-premium tieghu qged jigi investit u parti minnu qed jaghmel tajjeb
ghall-garanzija.

Imma, ghall-fini ta’ x’jipprovdi I-prodott, il-prodott jipprovdi bonus rates, u I-
qgligh fuq Il-investiment li jsir mill-kumpanija jitgassam lill-klijenti f'forma ta’
bonus rates li jigu ddikjarati fis-snin futuri.

Qed jinghad li dan kien prodott fuq hamsa u ghoxrin sena, jigifieri investiment
bil-quddiem, u mistoqsi hux qed jinghad sew li ma ttiehdu I-ebda
konsiderazzjoni ghac-cirkostanzi ta’ investiment li setghu jizvolgu fis-sugq,
nghid li anke I-kumpanija taghmel dawn I-istimi jkun hemm konsulenza ma’
attwarji barranin; I-attwarji taghna jiddeciedu x’rati jintuzaw biex isiru dawn
il-projections u anke ssir konsulenza ma’ attwarji barranin fuq din il-materja.
lllum nistghu inharsu lura u nghidu illi kellna I-hamsa u ghoxrin sena li kellna.
Imma d-decizjoni li kien hemm dak iz-zmien kienet illi jintuzaw il-bonus rates li
kienu ged jithallsu dak iz-zmien li ma kintix fula f'qargha. Kien hemm il-bonus
rates li ntuzaw dak iz-zmien kienu ilhom madwar erba’/hames snin fdak il-

7P. 100
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livell, jigifieri Zgur li ma kinitx fula f'qargha u f'dak il-bazi kienu jigu ffissati I-
illustration rates.

Qed jinghad li dak iz-zmien dawn ir-rati ta’ 6%/7% kienu rati tajbin, pero,
mistoqsi jekk il-kumpanija kinitx ged tara li dawn ir-rati jistghu xi zmien jew
iehor ma jibqghux f’dak il-livell ghax biex joghlew aktar kien improbabbli u I-
probabilita kienet li jinzlu xi ftit aktar milli joghlew, nghid li llum nistghu
nghidu hekk ghax ghixnihom dawn il-hamsa u ghoxrin sena li ghaddew minn
fuq din il-polza. Dak iz-zmien I-expectation ma kinitx li jkun hemm dan i¢-caqliq
kbir. Hadd m’ghandu I-ballun tal-kristall; illum ma nafux hamsa u ghoxrin sena
ohra x’ser jigri. ll-kumpanija dak iz-zmien ma kinitx taf fhamsa u ghoxrin sena
minn dak iz-zmien ’l hawn x’ser jigri. In hindsight, kulhadd gharef.

Qed jinghad li fis-Sebghinijiet ukoll kien hemm krizijiet taz-zejt, krizijiet kbar
finanzjarji, investimenti f’diversi pajjizi li fil-fatt fallew. Mistoqsi mqar fugq il-
hamsa u ghoxrin sena ta’ gabel ma stajniex nipprovdu ghal dan it-tip ta’ riskju
li jista’ jizvolgi, fejn dik hija wahda mill-problemi ta’ din il-polza, li nbieghet
polza too good to be true, nghid li jien in charge mill-operat u m’inix espert fil-
finanzi, fl-investimenti u fl-ekonomija. Li nista’ nghid hu li wahda mir-
ragunijiet ghall-ezistenza ta’ dawn I-attwarji, konsulenti li jintuzaw mill-
kumpanija li anke bil-ligi jridu jesprimu opinjoni fuq il-bonus declaration, il-
konsulenza - safejn naf jien — kienet tghid li kienu fugq il-bazi tal-informazzjoni
li kien hemm dak iz-zmien ghax illum qed narawha bil-perspettiva tat-2025.”8

L-Arbitru intervjena u qal li:

“.. jekk tmur fl-1999 u thares lejn hamsa u ghoxrin sena qabel, dawk kienu
hamsa u ghoxrin sena ta’ inflazzjoni gawwija li bdiet fl-1974 u baqghet sejra
lejn I-ahhar tas-snin 80 fejn rajna rati ta’ imghaxijiet biex jattendu dik I-
inflazzjoni ta’ double digits u llum ghadna nitkellmu fuq il-Volcker years,
jigifieri dawk is-snin meta Paul Volcker kien Chairman tal-Federal Reserve mill-
1980 sal-1982 fejn gholla I-imghaxijiet overnight fuq id-dollaru Amerikan,
allura, fuq l-imghaxijiet madwar id-dinja kollha ghal madwar 20%.

8p.113-P. 114
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Jigifieri r-rati tal-imghaxijiet li kienu fl-ahhar tas-snin Disghin ma kinux
sproporzjonati mar-rati ta’ imghaxijiet li kienu ged jinhadmu fil-hamsa u
ghoxrin sena ta’ qabel. Pereiempju, fl-1992, meta kien hemm il-krizi I-
Ingilterra meta harget mill-European Monetary System ta’ dakinhar qabel I-
EMU, at one stage, ir-rati tal-imghaxijiet li bdew jithallsu mill-banek fuq id-
depoziti specjalment I-Ingilterra, kienet 15%/16%. Dan biex I-Arbitru jaghti
sfond storiku tal-imghaxijiet kif imxew fil-perjodu ta’ gabel ma harget din il-

polza.””

L-Arbitru zied™ li r-regolamentazzjoni ta’ meta harget din il-polza in kwistjoni,
kienet taghmel obbligu lill-Middlesea li tasal u taghti projection ta’ x’ser ikunu
fuq il-hamsa u ghoxrin sena ta’ gabel. Qal li m’hawn |-ebda mustaccun li jkun jaf
x'ser jigri hamsa u ghoxrin sena ohra, la dak iz-zmien u lanqas illum.

Hu kompla billi spjega li I-kwistjoni ta’ dan il-kaz hi jekk meta nbieghet il-polza
dan giex spjegat lill-klijent li hemm certu affarijiet li kienu garantiti u certu
affarijiet li kienu stimi.

Victor Farrugia kompla li:

“Qed nigi referut ghall-affidavit tieghi fejn nirreferi diversi drabi ghal stima u
indikazzjonijiet u mistoqsi naqgbilx jekk din I-istima jew indikazzjoni ghandha
tkun kemm jista’ jkun vicin ta’ dak li jista’ jirrizulta u mhux indikazzjoni li tizvijja
kompletament, nghid li I-indikazzjoni kienet spjegata kif kienet ikkalkolata.
Kienet ikkwalifikata wkoll illi tista’ titla’ u tista’ tinzel, jigifieri ma kien hemm
bl-ebda mod indikazzjoni li hija somma garantita. Sakemm qged tispjega fuq
liema baizi qed tikkalkolaha, kif ghidt diga, I-konsulenzi taghna kienu jghidu li
dawk il-figuri huma tajbin. L-MFSA, safejn nafu ahna, qatt ma qaltilna li ged

inkunu avventuruzi wisq, jigifieri qatt ma gibditilna I-attenzjoni.”*!

Hawn |-Arbitru intervjena u gal li:

“.. I-MFSA bidlu r-regolamenti lejn I-ahhar tas-sena 2000, jigifieri wara li
harget din il-polza, u obbligat li flok issir stima wahda, isiru mill-inqas tliet
stimi biex il-klijent ikun jista’ jifhem li hemm certu parametri li m’hemmx stima

°P.114-P. 115
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wahda imma hemm xenarju ta’ tliet stimi. U dan kien ghadu ma kienx in vigore
meta harget din il-polza.”*?

Victor Farrugia zied li:
“Nghid li dan jinforza I-hsieb li m’hemm xejn garantit f'dawk I-illustrations.

Qed nigi referut ghal punt 21 tal-affidavit tieghi fejn ghidt li ‘I-illustrations
uzati fil-quotations huma self-explanatory,” u mistoqsi naqgbilx li bhala self-
explanatory li suppost il-klijent qed jifhem illi dawk i¢-Cifri u Il-illustrations
huma realistici jew le, ghalhekk self-explanatory jew kien fihom x’tifhem aktar
minn hekk, nghid li self-explanatory ghax huma estimated u mhux guaranteed.
Kieku I-kumpanija riedet tindika b’xi mod li kienu garantiti kienet tghid
Guaranteed Maturity Value li fil-fatt ma qalitux. U I-kelma self-explanatory
ged tirreferi ghall-kelma li ntuzat li kienet estimated li mbaghad giet spjegata
fuq liema baz:i l-istima giet maghmula.

Qed jinghad li nirreferi wkoll ghall-Important Notes li kienu annessi mal-bonus
statements mahruga kull sena, I-ittri li kienu jaghmluha ¢ara li r-rati ma kinux
garantiti, ecc. Mistoqsi naqbilx li jkollok klijenti u klijenti; klijenti li jkunu aktar
well-versed f'dan il-gasam u forsi klijenti li ma jifhmux daqshekk kif ghandna
¢-Cirkostanza li ghanda llum.

Mistogsi, allura, ma kienx ikun hemm xi forma ta’ meetings tul is-snin,
perjodikament, li jispjegaw kif sejjer -andament apparti I-istatements ta’ kull
sena, nghid li bhala proc¢edura u organizzazzjoni ma kienx hemm struttura li
jkun hemm regular follow-ups, pero, jekk il-klijent dejjem irid jaghmel meeting
aktar ghandu dan jispjegah ghaliex din I-area aktar hija I-area tas-Sur Perini
peress li hu kien jirrapprezenta I-Bank of Valletta li ghan-nom taghha s-Sur
Perini ghamel il-bejgh; il-follow-up kien isir mill-intermedjarju. Pero, ma kien
hemm |-ebda obbligu li jsir a regular follow-up izda I-klijent seta’ jitlob kjarifika

matul iz-zmien.”*3

F'din |-istess seduta, xehed ukoll Ethelbert Perini, ir-rapprezentant tal-Fornitur
tas-Servizz li biegh il-polza in kwistjoni lill-llmentaturi. Hu xehed li:

2 Ibid.
13p.115-P. 116

19



ASF 029/2024

“Nghid li fNovembru 1997, kont nahdem f’Zabbar branch tal-Bank of Valletta.

Nghid li kont licenzjat biex inbiegh poloz tal-assigurazzjoni tal-MSV
partikolarment dawk tal-Endowment wara ammont ta’ training li kienu
jaghtuna.

Qed nigi referut ghal Dok MSV2 |li huwa I-Important Notes u nikkonferma li
fuqu hemm il-firma tieghi.

Nikkonferma wkoll il-firma tieghi fuqg Dok MSV5 li huwa I-Avviz Statutorju. U
nikkonferma wkoll il-kitba tieghi fuq il-Proposal Form.

Nghid li I-kuncett wara assurance policy hija ezattament ghal nies li ma tantx
ikunu jifhmu fl-investimenti ghax hija investiment b’riskju vera baxx. Nispjega
fejn imorru I-premiums li jhallsu minn sena ghal sena u I-imghax li I-MSV
tiddikjara u li jakkumula mal-investiment u dak I-akkumulat jibga’ garantit. U,
ghalhekk, hija investiment b’riskju baxx ghax ma jkunx hemm volatilita fil-
kapital meta jikber ftit ftit.

Nghid li I-bank gatt ma hallasna commissions ghall-bejgh ta’ dawn il-poloz.

Nghid li dan il-kaz partikolari ma niftakrux. Imma normalment jekk klijent ikun
interessat f’xi investiment differenti, nispjegaw x’ghandna I-bank. U wiehed
mill-prodotti li kellna I-bank kien I-Endowment Policy.

Huwa investiment ghal min ser jibda jinvesti ghax kif tkellimna hu investiment
b’riskju baxx ghax hemm hafna garanziji specjalment I-ammont li tkun hallast.
Imma hemm process kif tispjega ta’ bonus, ta’ premiums, kif jithallsu u
affarijiet ohra.

Kont nispjega li -ammont li jithallas lill-MSV kull sena, dak I-MSV tiddikjara
bonus ghas-sena ta’ wara u jizdied mal-kapital li jkun thallas. U s-sena ta’ wara
dejjem jakkumula I-kapital ta’ dak li thallas plus I-imghaxijiet li jkun hemm,
jigifieri I-kapital kien jizdied. U jekk jizdied ma jistax jonqos. B’liema rata
jizdied ikun differenti skont il-bonus li jhallas I-MSV minn sena ghal sena.

Nirreferi ghall-quotation li hrigtilhom fejn hemm diversi figuri. Hemm is-Sum
Assured fl-ammont ta’ Lm10,501, hemm I-Estimated Maturity Value including
Reversionary li huwa Lm30,735 u dak tat-Terminal li hu Lm42,261.
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Nghid li normalment ma nohorgux quotation wahda. Nohorgu aktar minn
wahda biex nuru lill-klijent x’jagbillu u x’jiflah ihallas. Is-Sum Assured ta’
Lm10,000 kienet hemm u kont spjegajt, kif kont nispjega lil kulhadd, li din hija
applikabbli mal-ewwel gurnata li tkun accettata, jigifieri jekk jigi xi hadd
nieqes I-ghada, I-insurance thallas I-Lm10,000 xorta irrispettivament kemm-il
premium thallas.

Nghid li -ammont ta’ Lm30,000 huwa I-ammont li I-MSV irceviet minghand il-
klijent plus I-imghax li hallset I-MSV minn sena ghal sena li jvarja, ghalhekk,
estimate. U t-Terminal Bonus huwa dak il-bonus li I-MSV thallas jew ma
thallasx skont ic-Cirkostanzi ta’ dik is-sena bhala Terminal Bonus. Nghid li
dejjem estimate, ghax fuq il-quotation dejjem estimate.

Nghid li inti qatt ma tkun f’'pozizzjoni li tiggarantixxi dawn is-somom li
ssemmew. ll-garanzija li tista’ tkun hemm hija I-ammont li I-klijent ihallas
bhala premium plus il-bonus li jithallas minn sena ghal sena li jkunu fil-Policy
Account li I-MSV tibghat kull sena I-istatement tieghu.

Nghid li mhux normali li stajt ghidtilhom li jiehdu presso poco dak I-ammont
jew li jiehdu xi percentagg.

Nghid li wara li jkunu accéettaw il-quotation, ikun hemm il-proposta u
nghadduha lill-MSV. F’dan il-kaz, kien hemm xi delay ghax kien hemm bzonn
ta’ xi medical tests minhabba xi kundizzjoni u I-policy kienet iddum xi ftit biex
tohrog dak iz-zmien. Imma ladarba tigi acéettata, il-klijent jiréievi ¢-cCertifikat
tal-polza u kull sena jircievi statement li juri kif sejra I-policy minn sena ghal
sena.

Nghid li nkun tajthom u spjegajtilhom Il-iStatutory Notice li I-klijent ghandu d-
dritt li jkollu hmistax-il gurnata sabiex jahsibha.”**

Wagqt il-kontroezami, Ethelbert Perini kompla:

“Nghid li kont ili nahdem il-BOV mill-1990. Il-bank kien dahal fl-industrija tal-
insurance fl-1994, u kont dhalt minn tal-bidu, jigifieri kelli qgisu tliet snin
esperjenza f’dan il-qasam.

4p.116-P. 117
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Qed nigi referut ghal dak li ghidt li dan il-kaz partikolari ma niftakrux. Mistoqsi
jkollix xi notamenti fuq dawn il-kazijiet, nghid li le. L-Endowment Policy kienet
wahda mill-prodotti tal-MSV li I-bank kien ibiegh. Sintendi nispjegaw il-
vantaggi u l-izvantaggi tal-prodott u dak iz-Zzmien kien alternattiva ghal
savings account, allura, trid tispjega t-tajjeb u I-hazin ta’ kull prodott.

L-assurance huwa Il-ewwel investiment illi xi hadd li ma jkollux esperjenza
jidhol ghalih ghax hemm certu garanziji fuq il-premium li thallas kontra fund li
jista’ jkun volatili mill-ewwel gurnata li titfa’ -ammont fih.

Nghid li dan jista’ jkun I-ewwel investiment li xi hadd jaghmel barra s-savings
u I-fixed li dak iz-zmien kienu di norma bhala investimenti u billi hemm certu
garanziji fuq il-premium li thallas mhux qed jaqgbzu hafna stadji fl-investment
risk mal-ewwel gurnata li jinvestu.

Mistogsi fuq liema kalkolu bbazajt I-Estimated Maturity Value bir-
Reversionary Bonus u l-iehor li jinkludi t-Terminal Bonus, nghid li dak kien
johrog ufficialment mill-MSV. Ahna konna naghtu quotation li tigi kkalkolata
mill-computer u li johrog nispjegawh. Ma kellniex il-calculator ahna biex
nohorgu I-quotations ahna, jigifieri I-quotations kienu johorgu mis-sistema tal-
MSV.

Jekk jigi xi hadd wara jew qabel bl-istess ammonti, Il-istess quotation ser
taghtih.

Mistoqsi naqbilx li s-sistema dak iz-Zmien kienet taghtik I-ammonti abbazi tal-
investiment li jkun qed isir kull sena u dan nghaddih lill-klijent u nghidlu i s-
sistema daqshekk harget u ma kinitx tkun spjega tieghi, nghid li jiena nispjega
I-kuncett kif jahdem tal-With Profit.

Qed jinghad li allura ma stajtx nispjega kif gie Lm30,000 u mhux Lm25,000,
perezempju. Nghid li le, ma tistax tikkalkola. U ghalhekk hi estimate ghax int
ma tistax tikkalkola x’ser jigri wara ghoxrin jew hamsa u ghoxrin sena. L-MSV
jibbazaw il-kalkoli taghhom fuq past history tal-With Profits u johorgu
quotation fuqha.

Nghid li jien ma kontx nidhol kif tigi kkalkolata. Nispjega n-numri x’inhuma;
nghidilhom li huma estimates. Jiena ma stajtx nidhol fiha b’liema rati ser
jikkalkolaw ir-Reversionary Bonus u t-Terminal Bonus.
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Mistogsi jekk konniex inkunu nafu kif ged jinhadmu r-rati, u jekk kienx hemm
xi forma ta’ forecasting peress li din ser timmatura fil-futur, nghid li din hi
mistogqsija li ma nistax nirrispondiha jien imma I-MSV.

Qed nigi referut ghal li ghidt li ma niftakarx dan il-kaz partikolari, nghid li jien
wagqaft inbiegh il-poloz is-sena I-ohra, jigifieri span ta’ thirty-five years.

Ma nghidx li kull kaz huwa simili, imma hafna affarijiet huma I-istess ghax il-
prodott huwa wiehed u taddatta skont i¢c-Cirkostanzi tal-klijent skont kemm
jaffordja, kemm zmien irid, I-eta tieghu, meta ser jirtira. Dawn huma I-fatturi
li trid tiddiskuti mal-klijent u li jaghmlu policy differenti minn ohra. Imma bhala
mekkanizmu ta’ policy huma kollha I-istess. Jigifieri li spjegajt lis-Sinjuri OJ u
RJ u li spjegaijt lil ta’ gqabilhom jew ta’ warajhom huma Il-istess affarijiet.

Qed jinghad li I-ilmentaturi meta raw i¢-Cifra ta’ Lm30,000 staqgsewni jekk din
is-somma kinux ser jehduha meta jirtiraw u jiena spjegajtilhom li iva, dik kienet
is-somma li kienu qged jistennew skont il-quotation.

Nghid li quotation hija quotation u dik hija estimate.

Qed jinghad li huma hadu I-polza ghax raw li I-istima hija wahda tajba; li raw
it-Lm30,000 u abbaizi ta’ dik I-istima (li ma hdimthiex jiena) huma accettaw li
jixtru dak il-prodott, jigifieri kieku l-istima kienet Lm15,000 huma ma kinux
jixtruha.

Nghid li fil-quotation hemm estimate miktuba. B’liema rata mahduma ma
kontx naf dak iz-zmien. Jien fuq dik nista’ nibbaza I-argumenti tieghi. Dejjem
imma li l-istima hija stima.

Mistoqsi naqbilx li ¢-Cifra partikolari kienet is-selling point li permezz taghha
huma xtraw din il-polza, nghid li kienet mahduma fuq possibilment rati li kienu
gholjin dak iz-zmien. Ir-rata tas-savings dak iz-zmien kienet ta’ 3%. Trid
tgabbel mar-rati li kien hemm dak iz-zmien. ll-quotation tkun ibbazata fuq il-
performance ta’ qabel u fuq ir-rati ta’ dak iz-zmien li savings kien 3% u fixed
kien 5%.

Mistoqsi peress li ghidt li dan I-investiment kien ta’ riskju baxx, il-fatt li kien
ibbazat fuq percentwali pjuttost pozittivi fis-snin ta’ gabel, ma nahsibx li dan
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kien dagsxejn misguided, nghid li ma nistax nirrispondi fuq din. Ahna konna
nimxu fuq il-quotation li kienu jaghtuna I-MSV.

Nghid li dak iz-zmien konna nbieghu prodotti ohrajn li lanqgas kellhom
quotation, tidhol u ma tkunx taf x’ser taqgla’ u sintendi ghal investitur gdid ma
kinux jghoddu. U semmejt investiment li dak iz-zmien kien I-ahjar investiment
apparti s-savings u I-fixed li kellu I-bank dak iz-zmien.”**

L-llmentaturi pprezentaw is-sottomissjonijiet finali taghhom:

“F’dan il-kaz smajna illi I-prodott inbiegh madwar 26 sena ilu ghax kompla
ghaddej iz-zmien.

Is-Sur Perini ghadu kif xehed illi fil-fatt ma jiftakarx il-process ghax ghadda
hafna zmien u difficli jiftakar kazijiet individwali. Ghadda hafna zmien u ma
jistax jiftakar ezattament xi jkun spjega f'dan il-kaz lis-Sinjuri OJ u RJ.

Qal x’kien jaghmel generalment, pero, fuq dan il-kaz partikolari ma setax fil-
fatt jixhed.

Is-Sinjuri OJ u RJ, min-naha I-ohra, dan huwa l-uniku investiment li ghamlu u,
allura, jiftakru aktar xi ntqal lilhom. Dak iz-Zzmien kien intqal lilhom li din I-
istima ta’ madwar Lm30,000 kienu ser jehduha mal-eta tal-irtirar taghhom.
Bazikament huma kienu ibbazaw il-25 sena mal-irtirar taghhom. U qalu li,
allura, taghmel sens li kif jirtiraw jiehdu dik is-somma flus. Anzi s-Sinjuri OJ u
RJ jitkellmu fuq figura ta’ Lm40,000 ghax din tinkludi t-Terminal Bonus ukoll;
somma li tigi kwazi kwazi mal-€100,000 illum il-gurnata.

Qatt ma gie spjegat lilhom li din is-somma tista’ tvarja b’mod konsiderevol.

Huma dahlu ghal din il-polza ghax kellhom I-assurance — halli ma nuzax il-
kelma garanzija - li dik kienet somma li bejn wiehed u iehor kienu ser jircievu
u ghalhekk dahlu ghaliha.

Illi ghalkemm jista’ jkun li gie spjegat lilhom li I-investiment jista’ jitla’ kif ukoll
jinzel, pero, I-punt krucjali kien li dik is-somma li gew imwieghda kienet somma
li kienu ged jaraw bhala somma li kienet fattibbli. Jekk, imbaghad, illum il-
gurnata dik is-somma ma baqghetx fattibbli u pjuttost gew offruti inqgas min-

5p.118-P. 119
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nofs ta’ dak li raw fil-mument li xtraw, meta tara figura miktuba, ir-raguni li
giet miktuba, il-fatt li harget stima, dik hija I-punt krucjali li jholl u jorbot jekk
klijent jixtrix il-prodott jew le ghax qed jara I-istima, fmohhu qged jaghmel il-
kalkoli tieghu u qged jghid, ‘Tajjeb, mela ninvesti tant, ikolli mbaghad dik is-
somma lura,” forsi jkollu pjanijiet jew prospetti ghal meta jirtira, jghoddha
mal-pensjoni, jigifieri s-somma — hi kif inhi anke jekk hi estimated — trid tkun
wahda realistika.

F’dan il-kaz ma jidhirx li kienet somma realistika u, kif diga spjegajt qabel,
kienet ibbazata biss fuq I-ahhar sena qabel inbieghet il-polza, jigifieri x’aktard
fuq I-1996 li kienet madwar 7%. Is-Sur Farrugia kordjalment anke baghtilna I-
workings matul is-snin u jidher li din is-7% qatt ma ntlahqget fl-ebda sena ghal
hamsa u ghoxrin sena b’il quddiem.

Issa kif nafu, m’ghandekx ghalfejn tkun espert f'dan il-qasam, id-dinja tinbidel
u kull ghaxar snin ikun hemm kambjamenti kbar Ilokalment,
internazzjonalment. FI-1996 u 1-1997 rajna wkoll x’kien gara fil-hamsa u
ghoxrin sena ta’ qabel, jigifieri, anke kif spjega I-Arbitru b’mod tekniku hafna,
u hadt pjacir nisimghu, spjega kif kien hemm zviluppi anke f’dawk il-hamsa u
ghoxrin sena ta’ qabel.

Mela diga kellna hamsa u ghoxrin sena ta’ historic data fejn i¢-Cifri kienu qed
jinbidlu drastikament. U, allura, wiehed seta’ jissoponi li fil-hamsa u ghoxrin
sena ta’ wara, illum ovvjament nistghu naraw with hindsight, kien hemm
zviluppi kbar u inti ma tistax tibbaza I-istima tieghek minghajr ma taghmel
forecasting tal-futur.

U llum li issa smajna lis-Sur Farrugia fil-kontroezami tieghu, u fl-affidavit
tieghu u anke kif spjegalna s-Sur Perini, qatt ma spjega li kien hemm
forecasting futur imma li kienet ibbazata biss fuq il-performance tal-ahhar
sena.

U, allura, f'dak is-sens li ahna ged nghidu li gew zgwidati ghax inghataw stima
fuq I-ahhar sena meta din hija stima ta’ investiment fil-futur. ll-forecasting
huwa mportanti hafna, ma sarx u, allura, f'dak is-sens kien hemm il-mala fede
li ged inbieghu xi haga li hija tajba wisq minghajr ma nuru lill-klijent illi din
tista’ tmur hazin ghaliex i¢c-cirkostanzi tal-hajja jistghu jinbidlu.
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Dawn ma gewx spjegati u aktar milli ma gewx spjegati ma jidhrux lanqas fil-
kalkoli ghax li kieku ged niffactorjaw il-krizijiet potenzjali jew shifts li jista’ jkun
hemm fl-investiment, wiehed ma kienx jippjana din I-istima fuq 7% imma kien
ikun aktar konservattiv u jipprova jaghmel kemm jista’ jkun tip ta’ forecasting
biex, allura, I-polza tkun aktar kredibbli.

Dan ma sarx u s-Sinjuri OJ u RJ dahlu ghal dan I-investiment abba:i ta’ dik I-
istima li nghataw u llum il-gurnata qed jigu offruti n-nofs jew inqas ta’ dak illi
stennew u, allura, ma jistghux jaccettaw din it-tip ta’ proposta.

L-MFSA, la ssemmew ukoll u accennajt li ser nirreferi ghaliha, appuntu
ghalhekk matul is-snin u sal-lum il-gurnata kompliet tirregola ghax bdiet tara
li service providers li kienu qed joffru certu prodotti fejn finalment I-investitur
ma kienx qed jiehu dak li fil-fatt ikun dahal ghalih u, ghalhekk, komplejna
nillegizlaw u nirregolaw.

lllum il-gurnata nagbel mas-Sinjuri ta’ MAPFRE li llum hawn aktar regolazzjoni
minn qabel u veru fl-1996 u 1997 forsi ma kienx hemm dags illum imma proprju
ghalhekk li llum il-gurnata qed nillegizlaw ghaliex dak iz-zmien, u ahna rridu
mmorru lura ghal dak iz-Zzmien, ma kinux qed jinbieghu prodotti b’mod i
nistghu nghidulu in buona fede. Imma kienu qed jinbieghu prodotti biex
jizdiedu I-poloz biex ovvjament I-MSV, I-BOV u anke prodotti ohrajn li kien
hawn fis-suq dak iz-Zmien, aktar kemm tbiegh aktar ahjar, pero, illum il-
gurnata li issa ghandna aktar gharfien kif isiru I-affarijiet nistghu inharsu lura
hamsa u ghoxrin sena u nirrikonoxxu li dak iz-zmien ma kienx qed isir bejgh fl-
ahjar interess tal-investitur imma pjuttost fl-ahjar interess tal-fornitur tas-
servizz.

Ghalhekk inhossu li din saret ingustizzja u hagghom kumpens, kumpens li

huwa aktar minn dak li gie offrut s’issa f'dan il-kaz.”*¢

lI-Fornitur tas-Servizz ukoll ipprezenta s-sottomissjonijiet finali tieghu:

“L-ilmentaturi xtaqu fuq l-inizjattiva taghhom stess li jixtru din il-polza. Fil-fatt,
marru huma stess jindagaw fuq din il-polza. Pero, minkejja Ii riedu

% p.120-P. 122
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proprjament jixtru din il-polza, issa qeghdin jghidu li mhumiex experienced
investors u donnhom lanqas riedu dan il-prodott.

La ma kinux experienced investors, dan il-prodott kien fil-fatt addattat ghall-
ilmentaturi ghax, kif ghidna, kien prodott bla riskju, ma kellhomx riskju li jitilfu
I-kapital, kien tax free u hadu fil-fatt return ahjar milli kieku hadu mill-banek;
fil-fatt hadu return ta’ 3.372% u, cioé, return ta’ €13,000 extra. Ghalhekk ir-
rapprezentant tal-BOV, fil-fatt, offrielhom prodott tajjeb ghalihom.

Fl-umli fehma taghna hemm nuqqas ta’ kredibilita tax-xhieda minhabba li fl-
ilment qged jinghad li kien hemm weghda li jithallas |-Estimated Maturity
Value, pero, fil-kontroezami li kont ghamilt, ma jiftakarx x’intqal wagqgt il-
laqgha. Il-kollega kkummenta li s-Sur Perini nesihom mentri fil-fatt, huma
stess fil-kontroezami jammettu li ‘Mhux ezatt niftakar kelma b’kelma. Ma
niftakarx kelma b’kelma imma niftakar il-punti li laqtu lili li ghalija deheru li
huma importanti. Jien dak li rajt dak iz-zmien, is-somma li ser niehu.’

Allura, hawnhekk, I-ilmentaturi donnhom qed jiftakru biss dak li lagathom u
mhux dak kollu li galilhom is-Sur Perini.

Nerga’ nikkwota, ‘Qed jinghad li jien ma niftakarx ezatt x’intqal. Nagblu li ma
neskludux li nghatajna spjegazzjoni aktar milli ged naghti llum.’

Tant ma jiftakarx ghax lanqas jiftakar meta ghalget il-polza. Fil-fatt qal,

‘Qed jinghad li jiena ghidt li I-polza ghalqget tliet snin ilu. Nghid li kwazi tliet
snin ilu. Qed jinghad li I-polza ghalget sena u nofs ilu, allura, qed jinghad li
lanqas dik ma niftakar meta kellha taghlaq.’

Jigifieri ged nistabbilixxu illi bl-istess mod bhalma Ethelbert Perini ma jiftakarx
min kienu, is-Sinjuri lanqas jiftakru ezatt x’gara u li ghalget il-polza sena u nofs
ilu u mhux tliet snin ilu.

Ghalhekk, irridu nistriehu fuq id-dokumentazzjoni, cioe, fuqg Dok MSV1, il-
quotation, I-important Notes, I-Avviz Statutorju u I-polza.

ll-kollega, fit-trattazzjoni semma’ li fl-istess sentenza qal, ‘ma nghidx garanzija
imma kienu mwieghda,’ u ‘fhimna li jista’ jitla’ u jinzel.” U nghid li ma jista’
jkun hemm l-ebda weghda jekk jista’ jitla’ u jinzel; jew jitla’ u jinzel jew ikun
hemm weghda. U hawnhekk rega’ ghandna nuqqas ta’ konsistenza.
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Ghalhekk imkien f'dawn id-dokumenti ma jinghad li hemm allegat weghda.
Barra minn hekk, Ethelbert Perini ikkonferma li dejjem kien jikkwalifika I-
quotation u jghid li huma stimi u li jistghu jitilghu u jinZlu. U nafu wkoll mid-
dokumentazzjoni, id-diligenza tieghu harget mill-fatt illi ddiskutew ix-xenarji
diversi u mhux xenarju wiehed.

Barra minn hekk, xtraw I|-Accidental Death cover, jigifieri they engaged in
conversation u ddiskutewh il-prodott u Itagghu aktar minn darba.

Kellhom ukoll zmien bizzejjed biex jikkancellaw, kellhom tliet xhur u nofs u,
ghalhekk, imkien ma gie ppruvat I-allegazzjonijiet serji li qed isiru li kienu
grossly misled, li kien hemm mala fede ghax I-ilmentaturi nghataw I-
informazzjoni bil-miktub minn Ethelbert Perini u dak li kellhom bzonn li jkunu

jafu.

Issemmiet li s-somma ma hix realistika, pero , nirreferi ghal dak li inghad mill-
Arbitru li s-somma dak iz-zmien kienet realistika minhabba li r-rati dak iz-
Zmien, is-6.75% ma kinitx straordinarja imma tirrifletti kif kien ged imur is-suq
dakinhar. U I-MSV, nerga’ nghid ma agixxietx in mala fede ghax fl-lImportant
Notes tispjega I-formola ta’ kif inhadmet I-estimated li hija bbazata fuq ir-rata
tas-sena ta’ qabel u li dawn jistghu jinbidlu, jigifieri kieku kien hemm mala fede
din ma kinitx tkun inkluza.

Nghid li ahna dejjem nimxu mar-regoli tal-MFSA, u li kieku m’ghamilniex hekk,
kieku konna nigu sanzjonati minnha u li din qatt ma grat, jigifieri, nafu li I-

MFSA is always improving the regulation, imma ahna dejjem imxejna mar-

regoli.”*”

Sema’ lill-partijiet
Ra I-atti kollha tal-kaz
Jikkunsidra:

FIL-MERTU

7p.122-P. 123
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L-Arbitru jrid jiddeciedi I-kaz b’referenza ghal dak li, fil-fehma tieghu, huwa
ekwu, gust u ragonevoli fi¢-¢irkostanzi partikolari u merti sostantivi tal-kaz.!®

ll-punt krucjali f'dan I-ilment jittratta I-fatt li mal-maturita tal-polza taghhom, |-
lImentaturi kienu qed jistennew li jircievu ammont ferm oghla minn dak
attwalment offrut lilhom, u dan a bazi tal-informazzjoni moghtija lilhom fil-
mument tal-bejgh, partikolarment, fir-rigward tal-fatt |i l-investimenti li I-
Fornitur tas-Servizz kien ged jaghmel kellhom rizultati tajbin u, ghaldagstant, li
jikkommettu ruhhom ghal dak offrut lilhom, kien ser ikun investiment tajjeb
b’ritorn attraenti.

L-Arbitru jrid imur ghall-waqt li kienet ged tinbiegh il-polza ilmentata, x'gie
mwieghed lill-llmentaturi u x’eventwalment gie moghti jew offrut lilhom mal-
maturita. Irid jara ukoll kif sar il-bejgh tal-prodott ilmentat u, fuq kollox, jekk
dan lahagx “-aspettattivi ragonevoli u legittimi tal-konsumaturi u dan
b’referenza ghaz-zmien meta jkun allegat li jkunu sehhew il-fatti li jkunu taw lok

ghall-ilment.”®

L-Arbitru ghandu quddiemu zewg pozizzjonijiet estremi dwar dak |li verament
gara u x’'intgal waqgt il-laggha tal-bejgh. Primarjament, I-Arbitru ma jistax ma
jinnotax kemm, minkejja li r-rapprezentant tal-Fornitur tas-Servizz iddikjara li ma
jiftakarx dan il-bejgh specifiku, ix-xhieda tieghu li hi wahda generali, hija fil-fatt
dettaljata u ma jhossx li hemm raguni ghal xiex ghandha tigi ddubitata. Mill-
banda |-ohra, krugjali li janalizza I-fatt jekk din hix kwistjoni fejn hemm xi forma
ta’ memorja selettiva min-naha tal-llmentaturi li jiftakru dak li jridu jew li
jagblilhom.

Fix-xhieda tieghu, |-llmentatur xehed kif lura fis-sena 1997, kien mar il-fergha
tal-Bank of Valletta sabiex jaghmel polza tal-assikurazzjoni fuq il-hajja. Kien
eventwalment tkellem ma’ rapprezentant, gallu x’jixtieq, u dan tal-ahhar beda
jiktiblu u jfiehemu. Tenna li kien mar il-fergha biex jistagsi dwar I-investiment.

Krucjali jigi innotat il-fatt li, a bazi tad-dikjarazzjonijiet tal-llmentatur, hu kien
diga jaf xi jrid, u hu kien specifikament mar il-fergha tal-Bank biex jaghmel polza
tal-assikurazzjoni. Kien ukoll konxju tal-fatt li permezz ta’ polza ta’ dan it-tip, hu
kien ser jaghmel investiment. Dan huwa evidenti anke mid-dikjarazzjonijiet fuq

18 Kap. 555, Artiklu 19 (3)(b)
19 Kap. 555, Artiklu 19(3)(c)
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il-Proposal Form?° kompluta dak iz-zmien u li giet anke iffirmata mill-llmentaturi,
fejn taht il-mistoqsija ‘Reason(s) for policy(ies)’, gie indikat ‘Investment’.

L-llmentatur tenna?! li r-rapprezentant tal-Fornitur tas-Servizz kien spjegalu li ser
ihallas is-somma ta’ Lm500 fis-sena u wara li qallu li kien lest jidhol ghaliha, beda
jehidlu |-beneficgji li I-polza kien fiha u kemm kienet ser tkun is-somma. Hu gal,

“... kien qalli li jekk inhallas Lm500 fis-sena ghal hamsa u ghoxrin sena, fl-ahhar
niehu Lm40,000. U jien sibtha worth it li wara hamsa u ghoxrin sena niehu
Lm40,000."%?

Ma jistax ma jigix innotat il-fatt li minkejja li kien originarjament ammetta li r-
rapprezentant kien semmielu li mal-maturita kien ser jiehu s-somma ta’
Lm40,000, wara, mbaghad, sahaq li:

‘Rigward |-Estimated Maturity Value, nghid li lili semmieli I-Lm40,000 u lanqas

qgasamhomli; lanqas kien galli bihom dawn. L-Lm40,000 wara rajtha ...".?

Fix-xhieda taghhom, |-llmentaturi iddikjaraw li wara li huma ghamlu din il-polza
ilmentata, kienu ukoll ghamlu polza lit-tfal, li izda illum ged jiddispja¢ihom li
ghamluha. Dwar dan, |-llmentaturi xehedu li t-tfal taghhom kienu ddecidew li
johorgu minn din l-istess polza, marru jistaqsu dwar dan, u l-istess ghamlu huma,
izda meta ¢cekkjaw il-pozizzjoni taghhom, intqal lilhom li jekk jitterminaw il-
polza gabel timmatura, kienu ser jitilfu parti mis-somma. Meta mistogsi mill-
Arbitru dwar meta kien dan, |-llmentatur qal li “... mort aktar minn ghaxar snin

ilu.”?*

Minkejja dan it-tentattiv aktar minn ghaxar snin ilu sabiex jitterminaw il-polza
gabel din timmatura, inqas minn ghaxar snin ilu, proprju fit-2 ta’ Lulju 2016, I-
limentaturi gew mistogsija sabiex jimlew kwestjonarju® mibghut lilhom mill-
Fornitur tas-Servizz. F'dan il-kwestjonarju, I-llmentaturi gew mistogsija mill-
istess Fornitur sabiex jghaddu informazzjoni dwar il-livell ta’ sodisfazzjon bis-
servizzi moghtija lilhom. F’dan il-kwestjonarju, I-llmentaturi intalbu jindikaw
kemm huwa probabbli li huma kienu jirrakkomandaw lill-Fornitur tas-Servizz lil

20p. 57
21p. 96
2p. 97
2p.98
24p.99
2p.109-P. 111
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xi hbieb jew kollegi, fejn ghal dan, huma immarkaw in-numru 8, li huwa ferm
vicin in-numru 10 li huwa ‘extremely likely’. Ir-raguni moghtija minnhom tkun
‘The service we receive is always great and the products MSV Life offers are also
great.’

L-Arbitru m’ghandux informazzjoni dwar x’wassal biex |-llmentaturi biddlu I-
hsieb taghhom, fejn filli riedu jitterminaw il-polza qabel iz-zmien u, mbaghad,
mhux talli ma tterminawx il-polza, talli meta mistogsija kemm jirrakkomandaw
il-kumpanija, jigifieri, lill-Fornitur tas-Servizz lil haddiehor, immarkaw in-numru
8 u, fuq kollox, ir-raguni moghtija kienet li I-prodotti offruti minnu huma tajbin.

Evidentement, I-llmentaturi m’humiex kuntenti bl-ammont |i qed jigi offrut
lilhom mal-maturita, liema ammont huwa dipendenti fuq ir-rati tal-bonus
dikjarati mill-Fornitur tas-Servizz tul il-perjodu kollu tal-polza. B’referenza ghall-
kwestjonarju li I-ilmentaturi gew mitluba jimlew u li referenza ghalih saret aktar
kmieni, I-Arbitru jinnota li fil-mument li I-llmentaturi indikaw li jirrakkomandaw
lill-istess Fornitur tas-Servizz lil haddiehor u dan minhabba li |-prodotti offruti
huma tajbin, ir-rata tal-bonus li kienet giet dikjarata f'dak iz-zmien, jigifieri bejn
[-2013 u I-2016, kienet diga nizlet ghal 3.15%, u anke lahget it-2.25% fis-snin ta’
qabel.®

L-llmentatur tenna ghal diversi drabi |li hu dejjem iffoka fug is-somma ta’
Lm40,000 li kienet giet ikkwotata lilu. Hu stgarr li “Dwar il-kelma ‘estimated’,
ma nafx kemm tista’ tvarja. Hu semmieli Lm40,000 u Lm40,000 rajt f mohhi dak
il-hin. Jien dik is-somma gejt imwieghed; nghid li dik li hajjritni biex naghmel il-

”27

policy.

Ta’ min isemmi |-fatt li, minkejja li I-llmentatur ged jallega li din is-somma kienet
giet imwieghda lilhom, fl-istess waqt, langas huwa jinnega |li s-somma
pprezentata kienet ‘estimate’, u proprju fix-xhieda tieghu, ammetta?® ukoll li
kien jippretendi li s-somma offruta lilhom setghet tkun €5,000 ingas izda mhux
ingas min-nofs.

Fid-deher ta’ dan kollu, huwa difficli li jigi ac¢ettat li minn dak li galilhom ir-
rapprezentant tal-Fornitur tas-Servizz, kulma fehemu I|-limentaturi kien biss li I-

%p. 10
27p. 97
28 Ibid.
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ammont ta’ Lm40,000 jinghata lilhom mal-maturita. Dan meta, fuq kollox, kien
[-llmentatur innifsu li mar il-fergha tal-Bank of Valletta specifikament biex
jaghmel din it-tip ta’ polza, li ghaldaqgstant juri li I-istess llImentatur kien jaf fiex
kienet tikkonsisti din il-polza, filwaqt li, fil-Proposal Form, gie indikat li I-ghan
taghhom wara din il-polza ilmentata kien proprju l-investiment.

Analizi

Biex tintlahaq il-figura kkwotata u |li dwarha qed jintalab kumpens, irid isir
‘compounding’ b’rata gholja |i ghalkemm kienet fattibbli fis-sena ta’ qabel I-
1998, ma kinitx xi haga li setghet tigi sostnuta u garantita ghal 25 sena shah.

Anke persuna mhux tant intiza fil-finanzi tifhem li mhux floku tassumi li dawn ir-
rati kienu ser jibgghu f'dak il-livell ghal 25 sena specjalment peress li I-
kontribuzzjoni taghhom kienu mifruxa fuq 25 sena u mhux xi Tump sum’
investment li tista’ tigi investita mal-ewwel biex torbot ir-rati tal-imghax ghal
zmien twil. Dan apparti li dak iz-zmien bonds ghal terminu twil fil-Lira Maltija ma
kinux jezistu.

Min-naha |-ohra, I-Arbitru jhoss li I-Fornitur tas-Servizz messu kien aktar kawt fil-
kwotazzjonijiet li johrog u flok wahda messu hareg spectrum ta’ kwotazzjonijiet
mahduma b’rati differenti ghax fug perjodu ta’ 25 sena xejn ma jibga’ stabbli.
B’hekk kien ikun aktar ¢ar li I-figuri kienu stimi u mhux garanzija. Fil-fatt, inghad
li wara s-sena 2000, bdew johorgu tliet kwotazzjonijiet u mhux wahda, u dan
kien jghin biex il-klijent jifthem li ma kien hemm xejn garantit ghal 25 sena.

Ghalhekk, ghar-ragunijiet kollha moghtija aktar ’il fuq f'din id-decizjoni, I-
Arbitru jiddeciedi li I-ilment huwa wiehed gust, ekwu u ragonevoli, u ser
jilgghu imma limitatament sakemm dan huwa kompatibbli ma’ din id-
decizjoni.

Kumpens

F'dan il-kaz, |-Arbitru qed jaghti rimedju ghaliex ihoss li |-aspettattivi tal-
lImentaturi, sal-limitu ta’ fejn kienu legittimi, ma gewx milhuqa. L-aspettattivi
taghhom kienu li mal-maturita tal-polza kienu ser jiréievu s-somma ta’

€98,469.36, li, izda, fid-data tal-maturita gew offruti ferm ingas. 1zda ma jistax
jinghad li l-aspettattivi tal-llmentaturi kienu kompletament legittimi.
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L-Arbitru jrid jasal ghal kumpens li jrid ikun ibbazat fuqg gustizzja ekwitattiva kif
huwa sanzjonat li jaghmel espressament permezz tal-Artikoli 19(3)(b) u 26 tal-
Kap. 555 tal-Ligijiet ta’ Malta. Filwaqt li jara wkoll li dan l-ammont ikun
ragonevoli, dan ma jistax ikun prec¢iz minhabba li hemm diversi fatturi li jridu jigu
ikkunsidrati.

L-llmentaturi ma pprezentaw |-ebda prova li dak iz-zmien kellhom xi ghazla ghajr
polza bhal dik ilmentata jew inkella kont bankarju b’rati ingas. Ghaldagstant, I-
limentaturi langas ipprezentaw xi tip ta’ prova li minhabba |li huma ddecidew li
jiehdu Il-polza offruta a bazi tal-informazzjoni moghtija, huma garrbu xi tip ta’
opportunity loss. Fuq kollox, minghajr pregudizzju ghal dak dikjarat hawn fuq, I-
Arbitru ma jhossx li permezz ta’ din il-polza wiehed ghandu x’jitlef.

Apparti |-element ta’ kopertura fuq il-hajja, inkluz il-beneficcju tal-Accidental
Death, |-llmentaturi kellhom ic¢-cans li jikkontribwixxu ghat-tfaddil permezz ta’
din l-istess polza u dan billi jhallsu ammont zghir kull sena ghal hamsa u ghoxrin
sena shah.

Barra minn hekk, meta I-Arbitru hares lejn I-andament kumplessiv tal-polza, ra li
r-rendiment taghha kien ta’ aktar minn 3.3%2° i, fic-cirkostanzi kollha, ma kienx
wiehed hazin, u ghalhekk, dan ghandu ukoll jigi ikkunsidrat fi sfond fejn il-kapital
tal-investiment kien sostanzjalment garantit. Anke kellhom benefi¢¢ju ta’

kopertura fuq hajjithom li beda mill-ewwel gurnata tal-polza.

Ghalhekk, meta qgies i¢-cirkostanzi kollha tal-kaz, |-Aribtru wasal ghad-decizjoni
li mhux ekwu li jilga’ t-talba shiha tal-llmentaturi. Dan ghal ragunijiet diga
mfissra hawn fuq u anke ghaliex:

e L-limentaturi ma kinux gustifikati jassumu li r-rati prevalenti fI-1997/1998
kienu ser jibgghu applikabbli ghal 25 sena shah galadarba I-investiment
taghhom ma kienx fuq bazi lump sum.

e ll-kundizzjonijiet tal-quotation kienu ghand I-llmentaturi ghal zmien
bizzejjed gabel ma gie ffinalizzat |-impenn ghall-polza ilmentata, u
kellhom kull ¢ans jifhmu dak li kien garantit u dak li kien stimat. Fil-fatt, il-
kwotazzjoni mahruga mill-Bank of Valletta hija datata 21 ta’ Novembru

2P, 68
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1997,% il-Proposal Form®! u l|-iStatutory Notice®? gew kompluti fl-1 ta’
Dicembru 1997, filwaqt li I-kwotazzjoni uffi¢jali mahruga mill-Fornitur tas-
Servizz hija datata 12 ta’ Marzu 1998.3% Gie stabbilit li r-raguni wara dan
id-dewmien kienu xi testijiet medici li I-llmentaturi gew mitluba jaghmlu,
liizda, aktar jikkonferma kemm dawn tal-ahhar kellhom i¢-¢ans jahsbuha
u anke jistagsu aktar dwar dak li gie offrut lilhom jekk ma kinux dagstant
konvinti minn dak li ntqalilhom. Jidher li izda dan ma kienx il-kaz anke
minhabba [|-fatt li I-llmentatur innifsu xehed li mar il-fergha tal-Bank of
Valletta sabiex specifikament jixtri din il-polza.

Meta tinghata stima ghal affarijiet li jsehhu fi zmien gasir huwa ragonevoli
li wiehed jistenna li I-varazzjoni tar-realta mill-istima tkun zghira. lzda
stima ghal zmien 25 sena ma tistax ragonevolment tistenna li |-varjazzjoni
tkun zghira, ghax 25 sena huwa zmien twil u kollox jaf jinbidel, u ma hawn
hadd li jista’ jbassar x’ser jigri mill-investimenti fi zmien dagstant twil.

Ghalhekk I-Arbitru jiddeciedi |i s-somma xierqa li ghandha tinghata lill-
llImentaturi bhala kumpens hija dik ta’ €6,072.

Ghaldagstant, ai termini tal-Artikolu 26(3)(c)(iv) tal-Kap. 555 tal-Ligijiet ta’
Malta, I-Arbitru qed jordna lil MAPFRE MSV Life p.l.c. thallas lill-limentaturi s-
somma ta’ sitt elef u tnejn u sebghin ewro (€6,072) b’zieda mas-somma diga
offruta, cioé, mas-somma ta’ €40,478.423 u, ghalhekk, ihallashom is-somma
kumplessiva ta’ €46,550.42.

Bl-imghax ta’ 2.90%%° minn hamest ijiem tax-xoghol wara d-data ta’ din id-

decizjoni sad-data tal-hlas effettiv.

L-ispejjez ta’ dan il-kaz huma ghall-Fornitur tas-Servizz.

%p.71

31p 57-P.58

32p.95
3p.52
#p.9

35 Rata kurrenti MRO (Main Refinancing Operations) tal-Bank Centrali Ewropew
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Alfred Mifsud
Arbitru ghas-Servizzi Finanzjariji

Nota ta’ Informazzjoni relatata mad-Decizjoni tal-Arbitru

Dritt ta’ Appell

Id-Decizjoni tal-Arbitru legalment torbot lill-partijiet, salv id-dritt ta’ appell
regolat bl-artikolu 27 tal-Att dwar |-Arbitru ghas-Servizzi Finanzjarji (Kap. 555)
(‘-Att’), maghmul quddiem il-Qorti tal-Appell (Kompetenza Inferjuri) fi zmien
ghoxrin (20) gurnata mid-data tan-notifika tad-Decizjoni jew, fil-kaz li ssir talba
ghal kjarifika jew korrezzjoni tad-Decizjoni skont l-artikolu 26(4) tal-Att, mid-
data tan-notifika ta’ dik I-interpretazzjoni jew il-kjarifika jew il-korrezzjoni hekk
kif provdut taht I-artikolu 27(3) tal-Att.

Kull talba ghal kjarifika tal-kumpens jew talba ghall-korrezzjoni ta’ xi zbalji fil-
komputazzjoni jew klerikali jew zbalji tipografi¢i jew zbalji simili mitluba skont |-
artikolu 26(4) tal-Att, ghandhom isiru lill-Arbitru, b’notifika lill-parti I-ohra, fi
zmien hmistax (15)-il gurnata min-notifika tad-Decizjoni skont I-artikolu
msemmi.

Skont il-prattika stabbilita, id-Decizjoni tal-Arbitru tkun tidher fis-sit elettroniku
tal-Uffi¢¢ju tal-Arbitru ghas-Servizzi Finanzjarji wara li jiskadi |-perjodu tal-appell.
Dettalji personali tal-ilmentatur/i jkunu anonimizzati skont l-artikolu 11(1)(f) tal-
Att.

L-Ispejjez tal-Proceduri

Skont |-artikolu 26(3)(d) tal-Att dwar I-Arbitru ghas-Servizzi Finanzjarji (Kap. 555)
(‘I-Att’), I-Arbitru ddec¢ieda min ghandu jhallas I|-ispejjez tal-proceduri u f'liema
proporzjon, skont i¢c-Cirkostanzi partikolari tal-kaz.

L-ispejjez tal-proceduri mhumiex limitati ghall-pagament tal-ispejjez applikabbli
fug ilment maghmul mal-Uffic¢ju tal-Arbitru ghas-Servizzi Finanzjariji
(prezentament Ewro25), imma jistghu wkoll jinkludu kull pagament
ragonevolment u legalment applikabbli ta’ spejjez professjonali u legali mhallsa
mill-lmentatur, limitati ghal atti pprezentati matul il-kaz. Tali spejjez

35



ASF 029/2024

professjonali m’ghandhomx jinkludu spejjez gudizzjarji jew Hhlasijiet ohra
kontingenti maghmula barra |-proceduri tal-kaz.

L-ammont ta’ tariffi u spejjez rigward servizzi professjonali jew ta’ konsultazzjoni
moghtija lill-konsumaturi relatati mat-talbiet jew proceduri taht I-Att, |i jistghu
legalment u ragonevolment jintalbu bhala parti mill-ispejjez tal-proceduri,
mhumiex specifikati fid-dispozizzjonijiet prezenti tal-Att.

L-Arbitru jistenna izda li tali tariffi u spejjez ghandhom jirriflettu t-tariffi u spejjez
hekk kif stipulati u applikabbli ghal proceduri maghmula fil-Qorti Civili ta’ Malta
fil-Kodi¢i ta’ Organizzazzjoni u Procedura Civili.
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