Quddiem I-Arbitru ghas-Servizzi Finanzjariji

Kaz ASF 108/2024

OF

(‘I-llmentatrici’)

Vs

LifeStar Insurance p.l.c
(C 29086)

(’il-Provditur tas-Servizz’/‘LifeStar’)

Seduta 9 ta’ Dicembru 2024

L-Arbitru,

Wara li ra I-llment kontra s-socjeta LifeStar rigward polza ta’ assikurazzjoni fuq
il-hajja (life insurance (GlobalCapital Loan Protect)) bin-numru 2008-019661
favur |-llmentatrici.

Fis-sustanza tieghu, I-ilment jittratta zieda (loading) fil-premium tal-polza ta’
assikurazzjoni tal-hajja wara li I-Provditur tas-Servizz ikkunsidra l-istorja medika
kollha tal-limentatrici.

L-llment*

Fl-llment taghha, I-llmentatrici ppremettiet u ssottomettiet is-segwenti:

1 Formola tal-llment minn pagna (P.) 1 - 7, bid-dokumentazzjoni addizzjonali minn p. 8 - 100.
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i Gunju 2020, |-limentatri¢i ddecidiet i tixtri l-ewwel proprjeta bhala r-
residenza personali taghha. Skont il-konvenju, il-kuntratt tal-bejgh kellu jigi
ffirmat sa zmien erba’ xhur, ghaliex il-bejjiegh ried li jbiegh il-proprjeta malajr.
L-llmentatrici talbet lill-bank sanction letter u |-bank infurmaha li ser ikollha
bzonn polza ta’ assikurazzjoni fuq il-hajja kif ukoll polza ta’ assikurazzjoni fuq id-
dar.

llli meta kkuntattjat lill-Provditur tas-Servizz, permezz tal-intermedjariju,
Assikura, ghal stima dwar polza ta’ assikurazzjoni fuq il-hajja, I-istima pprovduta
kienet ta’ €234.52, u dan abbazi tal-eta tal-llmentatrici u I-valur tal-proprjeta dak
iz-zmien.

llli meta sussegwentament iddecidiet li tixtri din il-polza minghand il-Provditur
tas-Servizz, giet rikjesta biex tipprovdi d-dettalji necessarji, fosthom, l-istorja
medika kollha taghha. Hawnhekk, I-llmentatrici nkludiet il-fatt li meta kellha biss
tnax-il sena, kienet issofri mill-kan¢er Lymphoma, izda wara sentejn ta’
trattamenti, illum il-gurnata titgies li hi mfejga kompletament.

Madanakollu, il-Provditur tas-Servizz talab ghal iktar informazzjoni rigward din
[-istess marda. L-limentatrici baghtet kopja tat-testijiet tad-demm taghha
flimkien ma’ ittra ffirmata minn Dr Calvagna li jiddikjara li hija fil-fatt imfejga
kompletament.

[lli fI-10 ta’ Settembru 2020, il-Provditur tas-Servizz accetta li johrog il-polza ta’
premium originarjament ikkwotat, bit-total dovut minnha jkun ta’ €334.27
(zieda ta’ 43% fuq I-istima).

Minhabba li I-konvenju kien ser jiskadi u kellha bzonn sanction letter mill-bank,
I-llmentatrici accettat li tixtri I-polza minkejja din iz-zieda fil-premium, u ffirmat
il-ftehim mal-Provditur tas-Servizz.

Minkejja dan, I-llmentatrici dejjem hasset |li mhuwiex gust li thallas dan I-
ammont ta’ premium fis-sena ghal sebgha u tletin sena meta llum hija mfejqga.
B’hekk, fid-19 ta’ Lulju 2022, baghtet ittra elettronika lill-Provditur tas-Servizz
biex jerga’ jikkunsidra danil-premium loading, izda giet eventwalment infurmata
li t-tnaqqis fil-premium mhuwiex possibbli u dan skont linji gwida interna tal-
istess socjeta.
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[lli fit-12 ta’ Settembru 2022, fuq talba taghha stess, |-limentatrici ltagghet ma’
rapprezentant tal-Provditur tas-Servizz li assiguraha li, wara li fehem is-
sitwazzjoni taghha, dan kien ser jigi diskuss mar-reinsurer, filwaqt li infurmaha
wkoll li din iz-zieda mhux necessarjament titnehha mill-ewwel, izda tigi riveduta
u mnehhija fi zmien sena jew tnejn.

L-llmentatrici tkompli li peress li ma kienet semghet xejn wara din il-laggha,
f'April 2023 regghet ghamlet kuntatt mal-Provditur tas-Servizz fejn sahqget li
kienu ghaddew sittax-il sena minn mindu fieget mill-marda.

Fit-8 ta’ Mejju 2023, giet eventwalment infurmata illi minhabba |-istorja medika
taghha u |-ahhar data tat-trattament, il-premium loading ma setax jitnehha. L-
limentatrici cemplet lir-rapprezentant li mieghu kienet saret il-laggha fis-sena
ta’ gabel sabiex tesprimi d-dizappunt taghha dwar dan, izda nfurmaha |i d-
decizjoni ma kinitx tieghu u li m’hemm xejn aktar x’jista’ isir.

L-llmentatrici qed tishaq illi I-linji gwida |i fughom il-Provditur tas-Servizz
gieghed jibbaza din id-decizjoni huma arbitrarji u mhux ibbazati fuq
kunsiderazzjonijiet medi¢i. Dan ghaliex huwa maghruf u accettat fid-dinja
medika illi ¢-cans li I-kancer jew l-effetti tieghu jirritornaw, jongos ma’ kull sena
li tghaddi.

Barra minn hekk, I-limentatrici ged taccenna li l-opinjonijiet tat-tobba
accertawha li hija m’ghadhiex tbati mill-effetti tal-istess kancer. Sahansitra, hi
anke ssuggeriet lill-Provditur tas-Servizz sabiex tigi ezaminata minn tabib tal-
ghazla taghhom, liema suggeriment ma gie qatt milqugh.

L-llmentatrici ttenni li mhuwiex gust jew accettabbli li, minhabba decizjoni
arbitrarja, hija gieghda thallas somma dizproporzjonalment gholja, ghaliex il-
premium li thallas hi huwa ta’ 143% ta’ dak li jhallsu individwi li m’ghandhomx
problemi ta’ sahha — kif, fil-fatt, langas hi stess m’ghandha.

Rimedji Mitluba

Ghaldagstant, |-llmentatrici gieghda titlob kumpens ta’ €399 skont il-kalkoli li
ghamlet hi stess,? flimkien mal-ispejjez relatati ma’ din il-pro¢edura, u dan
filwaqt li titlob ukoll lill-Arbitru sabiex:

2P. 100
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(i) Jaqta’ u jiddeciedi li z-zieda fuq il-premium titnehha jew tal-inqas,
titnagqgas b’mod sostanzjali ghal ammont li jista’ jitgies ragjonevoli
abbazi ta’ fatti xjentifici;

(ii)  Jagta’ u jiddeciedi li I-linji gwida tal-Provditur tas-Servizz ghandhom
jigu emendati fid-dawl tal-prezenti liment.

Barra minn hekk, I-llmentatrici trid li I-Provditur tas-Servizz jirrevedi I-poloz ta’
assikurazzjoni fuq il-hajja kurrenti u jemenda I-kazijiet li huma simili ghal taghha

bl-istess mod u manjiera kif ser jigi stabbilit mill-Arbitru.

Ra t-twegiba tal-Provditur tas-Servizz®

“Respectfully submits:

1.

4.

That on the merits, the complainant’s request to remove or significantly
reduce the loading of her insurance policy with policy number 2008-019661
is entirely unfounded in face and at law as will result from the evidence.

That also on the merits, the complainant’s request for compensation for the
loading already paid for in the last four years is unjustified and the defendant
company submits that the complainant entered into the Global Capital Loan
Protect insurance policy willingly and was fully aware of the loading at the
time of acceptance. In addition to this, the complainant had paid the
premium of the life insurance policy in question for circa two years without
any reservations. Therefore, this request is also entirely unfounded in fact
and at law.

That also on the merits, complainant’s request for the policy guidelines to be
amended is without any basis in fact and at law, as are her subsequent
requests for a review and amendment of the company’s current life
insurance policies which is entirely unfounded and unjustified.

Save for any further exceptions.

With the costs of these proceedings to be borne by the complainant.

3Pp. 106 - 109
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Declaration of the facts

1.

That in July 2020, the complainant had shown interest in obtaining a life
insurance with the exponent company which she required in order to obtain
a loan from the bank regarding the purchase of immovable property. That
complainant approached her broker who would in turn have provided her
with multiple quotations from other insurance companies. The defendant
company had provided the complainant with a standard quotation in respect
of the ‘Global Capital Loan Protect’ life insurance.

As is standard procedure when entering into life insurance policies, the
complainant was requested to fill in a Proposal Form wherein she disclosed
that she has a medical history of a form of cancer called Lymphoma.

That on the 10" September 2020 the defendant company issued a life
insurance quotation in the sum of €334.27 to be paid yearly for a term of
thirty-seven years. This included a loading of +50% due to her history of
“lymphoblastic lymphoma (malignant)” (See attached ‘Dok A’).

That the complainant accepted this quotation, and the policy was issued on
the same date (10" September 2020) with policy number 2008-19661. For a
period of two years the complainant never approached the defendant
company with any complaints or requests and always paid the premium.

That on the 19" July 2022 the complainant contacted a representative of the
defendant company by email requesting that her loading be reconsidered as
she does not suffer from “long term effects from the treatment and/or any
effects from the cancer itself ...”.

That on the 21t July 2022, a representative of the defendant company replied
to the aforementioned email and informed the complainant that “we regret
to inform you that the imposed loading cannot be reduced or waived.
Although 14 years have passed from the last date of treatment, our internal
guidelines suggest to keep the same loading imposed.” This is in accordance
with the policy guidelines provided by the reinsurer which includes an in-built
rating guide for various medical conditions.

For all the above-mentioned reasons, the defendant company submits with
respect that the current claim is to be refused, and the remedies claimed
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including compensation for the loading already paid in the last four years are
to be rejected, with costs against complainant. Save for further submissions
should the case may be and with reservation of bringing forward witnesses,
documents and further evidence.

8. The above is submitted by the exponent for the wise and superior judgement
of the Arbiter for Financial Services.”

Seduti
Fl-ewwel seduta tat-22 ta’ Lulju 2024, |-llmentatrici xehdet li:

“Nghid li fl-2019 xtaqt nixtri post u bdejt infittex u wara hafna, sakemm iddur
biex issib post li joghgbok, fl-2020 sibt post li ghogobni u xtaqt nixtrih.

Ghamilt offerta lis-sid u ftiehemna u nnegozjajna, pero, qalli li xtaq li jkollu
konvenju qasir ghax xtaq jinvesti f’xi bini iehor u qalli biex jekk jista’ jkun
naghmluh ghal erba’ xhur. Jien ghidtlu li sakemm tohrog il-loan, ma kellix
problema.

Nghid li mort mill-ewwel il-bank; fil-fatt, diga kont naf kemm stajt niehu loan
u qaluli li kelli bzonn il-Home Insurance u I-Life Assurance biex tinhareg is-
Sanction Letter. Meta gejt ghall-Home Insurance ma kellix problema. Nghid li
mort ghand il-broker ghat-tnejn li huma, ghall-Home u ghal-Life. Il-broker kien
Assikura Limited u qaltli liema kienu I-ahjar dak iz-zmien li kellhom il-lowest
basic premium li ghall-Home Insurance kienu I-Atlas u ghal-Life Assurance
kienu dak iz-zmien il-Global, issa LifeStar. Kienet kellmitni Micol Borg Hefford
mill-Assikura.

Nghid li ghall-Home Insurance mill-ewwel irrangajna, ghidtilha kemm jiswa I-
post. U ghal-Life Assurance tal-Global stagsietni inix smoker, kemm ghandi
Zmien minhabba kemm ser indum inhallas il-loan u I-ammont tal-loan. U minn
dik I-informazzjoni kienet gabet il-basic premium taghhom ghal dak I-ammont
ta’ loan li kien xi ftit ingas minn €200, €199 u xi haga kull sena.

Nghid li kien hemm zewg tipi ta’ Loan Protect, sempli¢ciment dak li kellu bZzonn
il-bank u I-Life Protect li jiena m’ghamilthiex.
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Wara dan kienet qaltli li ser nimlew il-formola u I-formola, naturalment, kien
fiha izjed dettalji. U wahda mill-affarijiet li kien hemm fuq il-formola kienet
jekk qattx f'hajtek kellekx cancer, tumour jew dawn it-tip ta’ illnesses. Nghid li
jiena meta kelli tnax-il sena — illum ghandi 30 sena - kelli cancer, kelli
Lymphoma. U kont immarkaijt li kelli cancer; ma hsibtx li kienet ser tkun issue
ghax ara kemm ghadda zmien.

Nghid li gejt diagnosed li kelli cancer f’Jannar 2006; u kont ili li waqaft it-
trattament minn Jannar 2008 ghax it-trattament kollu kien 9 xhur chemo
intravenous u, mbaghad, sena u ftit, pilloli sempliciment gisu maintenance.

Nghid li mill-ewwel kont irrispondejt tajjeb hafna u mill-ewwel kelli rizultati
pozittivi hafna. U wara dan qatt ma kelli effetti jew xi haga hekk. U meta
mmarkajt dik il-kaxxa ma hsibtx li kien ser ikolli I-problemi.

Nghid li I-application imlejtha f'xi Gunju 2020, jigifieri kienu ghaddew xi
hmistax-il sena jew sittax-il sena (mill-end of treatment inqas, ovviament). U
I-GlobalCapital/LifeStar kienu, through the broker, talbuni ghal hafna izjed
dokumenti, talbuni I-blood work |-aktar recenti u tajtulhom. Kienu talbuni
wkoll biex nispjega kemm jien u kemm it-tabib x’tip ta’ cancer kelli ezatt.

It-tabib kien Dr Calvagna li, out of his own accord, anke ghamel ittra fejn
bazikament spjega li dejjem irrispondejt tajjeb ghall-chemo, li qatt ma kelli
long-term effects u li | am considered completely cured. Dr Calvagna, bhala
tabib tieghi, kien jghidilna li r-riskju tieghi li jkolli relapse kien in the next five
years u wara dawk il-five years — ovvjament hadd ma jista’ jghid li ma jkunx
hemm riskju, la nista’ nghidha jien u lanqas jista’ jghidha hadd hawnhekk -
imma ghandi riskju daqs persuna normali li jkollha cancer I-ewwel darba,
jigifieri, jekk xi darba f’hajti jerga’ jkolli cancer m’ghandu x’jagsam xejn mal-
ewwel darba. Dan li kien dejjem jghidilna Dr Calvagna.

Nghid li tajthom id-dettalji kollha, pero, ghal xi raguni li qatt ma spjegawli,
kulma naf li minhabba I-cancer, ghollewli I-premium by almost a €100, jigifieri
gisu 150% ta’ kemm kien il-basic premium u gie xi €299. Nghid li minn €199 gie
€299. Nghid li ged inhallas ammont Zejjed fuq xi haga li nhoss li mhi riskju ta’
xejn skont it-tobba li vera jifhmu f’din il-haga.
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Nghid li dik kienet il-proposal min-naha taghhom. Nghid li huma qatt ma
spjegawli ghalfejn, kemm qaluli ‘guidelines’. Anke meta ergajt stagsejthom
qgaluli ‘guidelines’ u qatt ma spjegawli. Kont hallast kollox, imbaghad, ghamilt
complaint maghhom.

Dak iz-zmien, il-broker staqsieni x’ser naghmlu, jekk ahniex ser naccettaw.
Nghid li jiena ma xtaqtx, pero, kien hemm it-timeline tal-konvenju fejn, fil-fatt,
kelli nistagsih biex nestenduh b’xahar u lahhaqna bl-ezatt. Inma accettajtha
u ghidt issa naraw x’naghmlu wara speci nippruvaw inkellmuhom wara.

Nghid li, in the interim, anke kont ippruvajt malajr mal-broker qabel ma
naccetta, | went to the next highest basic premium li kienu I-Middlesea imma
xorta ziduli bl-istess raguni imma, peress li finanzjarjament il-basic premium
tal-Global kien inqas, xorta kien jaqgbilli u, anyway, ma kellix option. Ma stajtx
indur lil kulhadd. IlI-Middlesea wkoll ikkwotaw rata oghla, again,
arbitrarjament, bl-istess raguni.

Nghid li din naf li ged jghaddu minnha hafna - ghax nitkellem hafna u anke
midhla ta’ Puttinu — dawk li kienu tfal u lanqas jiftakru li kellhom cancer.
Kellhom two jew three u, meta jigu biex jixtru post ta’ 20 sena jew 30 sena,
jkollhom I-istess problema. Nghid li mhux Global biss; pero, kelli niftah kaz
kontra Global ghax jiena klijenta taghhom.

Nghid li wara li accettajt ghamilt xi Zzmien li ppruvajt innehhiha minn mohhi,
nghid, ‘Issa ghaddiet,” imma kull darba li kont inhallas kienet xi haga li
ddejjaqni.

Meta jien, imbaghad, mort ghandhom, il-complaint tieghi kien, ‘Jien ghaddejt
dawn is-snin kollha u ghalfejn ghadni qged inhallas ghal xi haga, it’s not a
sickness illi ghandi?’ Jiena m’inix marida b’cancer; jiena m’ghandix long-term
effects. Kull darba li naghmel check-up jghiduli I-istess haga: li m’ghandix long-
term effects, jigifieri ghadni mmur. | am very healthy, | am a non-smoker,
naghmel l-exercise, jigifieri, m’ghandix dawn il-problemi. Kieku ghaddejja
minn xi problema u jghiduli li ghandi z-zokkor, li m’ghandix, jew inpejjep,
m’ghandix problema nhallas ghax huwa riskju li ged nikkawzah jien imma dan
mhux il-kaz.
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Nghid li peress li jien studjajt il-ligi, u ghalija din hi ingustizzja kbira - anzi
nemmen li hija illegalita - illi geghdin jaghtuni premium loaded fuq xi haga li
m’hemmx riskju fuqha, jiena nikkomparaha dagslikieku jghidulek li ghax
bjonda ghandek riskju ghal heart attack. Nghid li m’hemm |-ebda science
behind it.

Jiena naf ghax it-tobba konsulenti fuq hekk dejjem hekk qaluli. Allura, ghalija,
m’hemm Il-ebda raguni ghalfejn qed inhallas dan I-ammont zejjed li it takes a
toll on me; ghalfejn ma nistax nitfaghha warajja din il-haga? Ghalfejn qged nigi
diskriminata fuqg marda li ghaddiet?

Nghid li meta jien ghamilt il-complaint maghhom kien fl-2021, jekk m’inix sejra
zball, meta mort ghandhom wara li hallast, wara li ffirmajt. Kont ghidtilhom li
kont issottomettejt din I-applikazzjoni maghhom, kont immarkajt li kelli cancer
imma kien ghadda hafna Zzmien u, kif tajthom I-informazzjoni, jiena m’ghandi
lI-ebda long-term effects, m’inix marida u dawn I-affarijiet kollha. U kont
esebejt true copies tal-emails kollha.

Kienet wegbitni lura Michelle Attard, Senior Underwriter, u kienet qaltli li,
sfortunatament, skont il-guidelines taghhom, jorbtuhom u ma jistghux. Short
and sweet u qatt ma tatni guidelines, xejn.

Nghid li tlabtha biex naghmlu meeting. Aécettat u ghamilna meeting imma
mhux maghha, kien hemm certu Joseph Vella. Il-meeting kien vera positive u
l-ewwel haga li qalli fil-bidu kienet, ‘Isma’, din I-aktar I-aktar, at the worst, ha
tkun problema ghal din is-sena biss ghax wara sixteen years Zzgur mhux ser
nibqghu ghax il-guidelines hekk jghidulna. L-aktar I-aktar, ser thallas din is-
sena I-ahhar imma anke din nixtieq nirrangalek.’

Nghid li dak iz-zmien kien xi 2022 meta kellna I-meeting u kien qed jghid ghall-
premium ta’ dik is-sena.

Qalli, ‘Nerga’ nkellmek’. Kien a very positive meeting u hrigt minn hemm
thinking that this was sorted.

Nghid li gqatt ma smajt lura minghandu u, wara li ghaddew ix-xhur, 2023,
imbaghad, kont bghattilhom reminder nistagsihom x’sar minnha din il-haga.
Regghet baghtitli Michelle u I-istess, basic email, fejn qaltli li skont il-guidelines
ma jistghux.
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Ujiena dik hadtha bhala I-final decision taghhom. Ippruvajt incempel lil Joseph
Vella ghax kien tani I-mobile number u qalli, ‘It’s out of my hands,’ speci dik
hija d-decizjoni. U meta ghidtlu, ‘Inti m’ghidtlix li mqar sa sixteen?, qalli, ‘Le,
le, le,” speci mhux hekk qaluli issa.

Nghid li ma stajt naghmel xejn aktar u ovvjament the next step kien li niftah
dan il-kaz. Dak li ged nitlob huwa li niehu lura I-loading ta’ dawn I-erba’ snin li
hallast; ili nhallas mill-2020. Qed nghid ghall-extra li hallast mill-€199 ghall-
€299, qgisu €100 - €99 point xi haga — ghal kull sena. llli jkun hemm ordni li
jitnehha I-loading biex ma nibqax inhallas u jkun hemm ordni biex dawk il-

guidelines, jew dak li ged jibbazaw fughom l-insurers, titnehha biex jekk jista
jkun anke titnehha din id-diskriminazzjoni jekk ikun hemm applikanti ohra.

Li nixtieq inzid ukoll hi li din mhix xi haga li qed nivvinta r-rota jiena ghaliex fl-
Ewropa diga hemm hdax-il stat Membru li ghamel proprju ligi u ddecieda li
jirregola (jigifieri mhux just Code of Conduct) li insurances ma jistghux jistaqsu
dak li ged isejhu ‘the right to be forgotten’ ghall-cancer patients. U din giet
ukoll mill-Beating Cancer Plan tal-Ewropa. Fil-fatt, hemm speech online tal-
Commissioner McGuinness li hija Commissioner fl-Ewropa. Dan kien din is-sena
fi Brussell fil-15 ta’ Frar 2024.

Fost affarijiet ohra, Commissioner McGuinness tghid:

‘But your past illness should not be to the detriment of your financial health,
and | think that’s something that this conference is very clearly addressing.’

Tispecifika fugq it-tfal:

‘It’s only when somebody who’s had a cancer treatment as a child, as you said,
comes up against the financial system at a later age, that you then realise that
this is an important topic and we need to address it.”

Tghid:

‘Because the “right to be forgotten” concept for cancer survivors is very
important,’ u tghid li ‘after a certain period, insurers must not use information
on a previous cancer diagnosis.’

U dan is-‘certain period’, illum il-gurnata, bid-Direttiva fuqg Consumer Credit, li
harget fl-2023, u ghandha xi sentejn biex tigi trasposta, hemm Article 14(4) li
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jghid li oncological diseases, il-life insurances li jkunu marbuta mal-loan, ma
jistghux jaghtu informazzjoni izjed minn maximum ta’ 15-il sena lura. Il-
Member States ghandhom I-option li jaghmluha inqas, pero, 15 years huwa I-
maximum, jigifieri, fil-kaz tieghi certament qabez, u hemm hafna u hafna tfal
li anke jekk I-istat jiddeciedi li tkun il-highest, tkun ghaddiet.

Nghid li recentament kien hemm meeting bejn Puttinu u I-Health Sector fejn
stedinna lil Dr Frangcoise Meunier li din gieghda tahdem fuq ir-Right to be
Forgotten u Ending Financial Discrimination against Cancer Patients, li llum
insejhulha diskriminazzjoni li hi xi haga purament illegali; u qed nippruvaw
naghmlu xi tip ta’ Code of Conduct jew ligi ghall-pajjiz.

Xi hadd mill-Health Sector qalilha, ‘Ghalfejn cancer biss? Ghalfejn mhux, per
ezempju, min ibati bil-qalb?’ Qaltilhom, ‘Le, m’ghandhiex x’tagsam ghax
cancer once li ghaddielek, ghaddielek.’ Din hija tabiba fuq hekk.

Nghid li jien ghamilt dan il-kaz ghax nemmen li I-Arbitru jista’ jiddeciedi illi
ghandhom guideline illi m’ghandhiex bazi legali.”*

Ghal dan, I|-Arbitru wiegeb li hu m’ghandux awtorita fuq soluzzjonijiet
regolatorji.

L-llmentatrici kompliet li:

“Nghid li ftit ilu marru ghand Puttinu xi rapprezentanti mil-LifeStar jaghtu xi
donazzjoni, u kienu cempluli ghax Angele (in-nurse li tiehu hsieb Puttinu) qaltli
li tal-LifeStar xtaqu li jkellmuni. Kont spjegajtilhom il-kwistjoni li ghandi u, fil-
fatt, lanqas kienu jafu ghax Angele lanqas kienet taf li jien qgieghda mal-
LifeStar. Nghid li dakinhar kont speaker; kien hemm rapprezentanti tal-
LifeStar.

Nghid li mil-LifeStar kellimni Zgur xi hadd, Gilbert Pullicino jew Piccinino, u kien
hemm xi mara ohra li ma ntroducietx ruhha, li kienet speaker ukoll. Dan Gilbert
qalli li ser icempel, ser jirrangaw. Ovvjament, dak il-hin kien man-nurses ta’
Puttinu. Qalli li fehem, pero, qatt ma cempilli lura. Dik kienet I-ahhar
komunikazzjoni. Din kienet madwar tliet xhur ilu, ma kinitx aktar.”

4P.110-P.115
5Pp.115
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Fil-kontroezami, I-llmentatrici sahqet li:

“Nikkonferma li jiena kont spiccajt it-trattament f’Jannar 2008, u I-polza
accettajtha fl-2020, jigifieri meta tawni I-quotation ta’ din il-polza partikolari,
jien accettajtha u bdejt inhallas skont dak li tawni fil-quotation.

Mistogsija dak il-hin meta jiena bdejt inhallas din il-polza u nfurmajthom li
jiena kelli cancer, fejn kien hemm id-domandi tas-soltu tal-insurers,
staqgsejthomx xi haga lir-rapprezentanti tal-LifeStar, nghid li le.

Nikkonferma li kont gibt ukoll quotation minghand il-Middlesea fejn kien
hemm inkluza wkoll loading minhabba I-fatt li kelli I-cancer fl-2008. Nghid li
Middlesea kienu jistaqsu biss fid-dokument taghhom ghal 5 years back.

Kienet il-broker tieghi li qaltli li xorta we have to disclose it. Jiena kont
ghidtilha li ma nagbilx mad-decizjoni, pero, hi qaltli li taf kif jahdmu I-insurers
u, sa certu punt nifhimha, u qaltli li jekk Alla jhares qatt jingala’ xi haga,
jghidulek, ‘Ghax m’ghidtlix?,” avolja kienet 5 years. And, after I disclosed it,
aktar u aktar ma hsibtx li setghet tkun issue ghax staqsew biss ghal 5 years,
pero, they had loaded still, iva.

Nghid li jien mort ghal-LifeStar u mhux ghall-Middlesea ghax il-basic tal-
LifeStar kien inqas, allura, finanzjarjament xorta kien jaqbilli. Il-basic plus il-
loading tal-LifeStar kien xorta inqas mill-basic tal-Middlesea which was higher
plus il-loading.

ll-provditur tas-servizz ged jistagsini nistax nipprezenta kopja tal-quotation
tal-Middlesea. Nghid li jien il-kaz mhuwiex kontra I-Middlesea. Jien, fil-fatt,
ghidt li mhux il-LifeStar biss (ghamlu I-loading), pero, jien nista’ naghmel il-
kaz kontra I-LifeStar biss.

L-Arbitru jghid li jekk insib kopja tal-quotation u nkun irrid nipprezentaha,
nista’ nipprezentaha, pero, mhux qed jinsisti li nipprezentaha.

Nikkonferma li kelli meeting in person ma’ Joseph Vella (pagna 3 tal-ilment) fl-
ufficcéju tal-LifeStar stess fejn qalli li din kienet I-ahhar sena li kont ser inhallas
din il-loading.

12
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Mistogsija qrajtx id-dokument ipprezentat mar-risposta ufficjali tal-provditur
tas-servizz, Dok. A, nghid li dan id-dokument rajtu. Nghid li juri z-zieda li giet
ikkalkolata fuqi, jekk qged nifhem tajjeb.

Nikkonferma li d-dettalji li hemm imnizzlin f’dan id-dokument huma tieghi. U
ged nara wkoll il-loading ta’ +50 li I-LifeStar kienu qaluli li kienet ser tkun fuq
il-polza tieghi. Nghid li ged nara +50 ohra li b’xi mod tigi 100 imma ma nafx
ezatt kif tahdem din il-calculation.”®

Fit-tieni seduta tat-12 ta’ Settembru 2024, xehed Jonathan Portelli, Head of
Underwriting and Claims tal-Provditur tas-Servizz.

Jonathan Portelli xehed li:

“Nghid li ili nahdem fil-qasam tal-Underwriting ta’ LifeStar Insurance ghal
dawn I|-ahhar disa’ snin; bdejt nahdem ma’ LifeStar fl-2016. U hemm history
ta’ 15 years’ employment f'dan il-qasam. Nghid li jiena hadt il-kariga ta’
Manager u Head fl-2018.

Nghid li kull kumpanija li jien hdimt fiha, dejjem life insurance hdimt. Nghid li
dejjem kellna dan ir-Re-Insurance Guidelines li hu I-bibbja tal-underwriters fejn
dawn iridu jaghmlu assessment. Fl-assessment inkunu qed naraw 5 Pillars ta’
Underwriting u I-assessment irid isir in line mal-Guidelines ghal hafna
ragunijiet.

Li nkunu ged naraw waqt I-assessment process hija I-occupation; il-financial;
ir-residential; travel u wkoll il-medical side tal-application.

It-treaty li hemm mar-Re-insurer hu li ahna nixxerjaw proportion mill-business
in terms of premium u nixxerjaw il-business in terms of claims, jigifieri jkun
hemm percentagg li jiena nkun liable ghalih, u r-Re-insurer ikun liable ghalih.

(Jet?) claims hija I-ewwel haga li tigi iccekkjata. Kemm min-naha ta’ claims
assessment interna u kemm min-naha tar-Re-insurer hija li l-underwriter
ghamel xogholu in line mal-guidelines.

®pP.115-P. 116
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Bazikament, ghalhekk I-underwriters ikkomunikaw ma’ OF li dan il-loading ma
jistax jitnehha.”’

Ix-xhud kompla jaghti spjegazzjoni® ta’ dokument mahrug minn Gen Re li huwa
r-reinsurer tal-Provditur tas-Servizz u li fuqu huwa bbazat il-loading impost fuq
[-llmentatrici.

Jonathan Portelli enfasizza:
“Nghid li f’'dan il-kaz giet applikata I-50% li hija permanenti.

Nghid li jiena mxejt mar-Re-insurer’s guidelines biex applikajt dawk il-50%
Zejda.”

Hu kompla:

“Nghid li f'dan il-kaz, skont it-treaty li ghandna mar-Re-insurer, jien kont
obbligat li naghmel il-loading tal-+50% u ma kellux time limit li jiskadi.

Nghid li I-obbligazzjonijiet li kelli u li ghandna, huma li ahna rridu nimxu ma’
dan I-underwriting manual. Nagbel jew ma naqbilx, dik hija r-restriction, jew
dik hija I-agreement.”*°

Fil-kontroezami, fost dikjarazzjonijiet ohra, ix-xhud stqarr:

“That being said, Dr Calvagna fil-medical report tieghu ikkonferma li I-
ilmentatrici ghadha qged tigi ffolowjata ghal possible long-term chemo effects.
Allura, dak il-+50 qed jirrifletti I-possible risk ta’ long-term chemo effects.

Qed jinghad li ahna noqgqghodu mal-guidelines kif inhuma, pero, issa ged
tghidilna li xorta hemm element soggettiv li intom hadtu mill-ittra ta’ Dr
Calvagna u fhimtuha li jista’ jkun hemm riskji.

Nghid li dak li ged naghmlu ahna hawnhekk fil-gasam tax-xoghol taghna huwa
kollu riskju; kollu bbazat fuq probabilities. It may happen and it may not
happen. First and foremost, dan il-manual ikun hargu r-Re-insurer; ikun

7P.121-P.122
8p. 122

° Ibid.

10p, 123
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inhareg fuq statistical data minn panels ta’ professjonisti — oncologists,
cardiologists, psychologists, psychiatrists.

Ma jfissirx li inti bilfors ser ikollok whatever; hemmhekk ahna qged nimxu fugq I-
uncertainty. Id-decizjoni taghna bhala life policy hija marbuta ghal 20, 40
years u gieli lifetime. So, ir-risk assessment u r-rating tal-life policy ma tistax
thalltu mar-rating ta’ health insurance policy. Ghax health insurance policy
nista’ nigi next year u nghidlek ‘Din mhux ser ingeddidhielek ghax ghamilt
hafna claims’.

Nghid li iva, idejja marbutin bil-guidelines; m’hemmx element soggettiv.

Mistogqsi allura ghalfejn ghidna li gisna I-ittra ta’ Dr Calvagna u ghidna li ghad
hemm riskju u mistogqsi dak I-element fejn jidhol fil-guidelines, nghid li jien ged
nispjega ghalfejn ir-Re-insurer ged japplikaw din il-+50% throughout minghajr
ma tigi revised ghax dawn ged izommu f'mohhhom li jista’ jkun hemm long-
term effects.

Fil-fatt, Dr Calvagna qed jissapportja dak li ged jaghmlu I-insurers taghna.”*

"
oo

Mistoqsi qattx ippruvajna niccalengjaw dawn il-guidelines tar-Re-insurer,
nghid li I-guidelines jigu revised — mhux ser nghidlek frequently on a yearly
basis — imma jkun hemm diskussjonijiet u jkun hemm revisions taghhom. Ma
nafx dan ir-rating partikolari kienx revised qabel jew le. IIna nahdmu ma’ Gen
Re mill-2020 ghax qgabel konna nuzaw re-insurer iehor u, safejn naf jien, dan
it-tip ta’ tumour dejjem kien jigi rated b’dan il-mod.

Jiena, Jonathan bhala I-Head, fuq dan it-tip ta’ cancer partikolari nghid li le,
gatt ma ccalengjajniha.

Mistoqsi inix konsapevoli li I-ilmentatriéi kellha meeting mas-Sur Joe Vella li
kien qalilha li konna ser niltagghu mar-Re-insurer xi xahar wara u li konna ser
nippruvaw inkellmuhom dwar I-ilmentatri¢i u mistogsi sarx dan il-meeting,
nghid li din needs clarification.

1p.124
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Inizjalment, ahna hrigna I-polza fl-2020. Ahna hrigna lill-ilmentatrici Initial
Standard Quotation; I-ilmentatrici accettat I-Initial Quotation, harget I-
application u sar I-assessment. L-underwriter, at the time, talbet medical
evidence li kellha bzonn biex ahna naslu ghal dan I-assessment. Bghatna email
lill-broker tal-ilmentatrici at the time, ghax kienet ged tintermedja through a
broker, fejn I-underwriter qaltilha ‘Isma’, nistghu naccettawha +50.”

Din hi r-Revised Loaded Illustration. L-ilmentatrici dik ir-Revised Loaded
lllustration iffirmatha, u accettat il-premium biz-zieda ta’ 50%. Hemmhekk
harget il-polza, thallas il-premium u thallset il-polza. Allura, I-ilmentatrici
accettat it-termini taghna li gew ikkomunikati.

Two years down the line, I-ilmentatrici baghtet email fuq I-info, u kienet ged
tiehu hsiebu wahda mill-underwriters, Michelle Attard. Fil-fatt, wiehed mill-
emails kien taghha. Michelle Attard qaltilha li ser ticcekkjalha, marret ghand
il-medical advisor taghna u baqghet li din il-+50, in line mal-guidelines, trid
tibgqa’ hemmhekk. U Michelle ikkomunikat mal-ilmentatrici in writing, ‘This
cannot be waived.’

Imbaghad, I-ilmentatrici ghamlet request ghal meeting ma’ Joseph. Ma najfx
iltagghux in person. Jien jidhirli li gal physically; u Joseph ikkomunika rega’
mal-ilmentatrici li ser immorru ghand ir-Re-insurers halli naraw nistghux

nirrangaw xi haga and we’ll get back.

Michelle regghet lura minghand ir-Re-insurers bir-risposta li din il-+50% ma
tistax titnehha.

Mistoqsi wara li I-ilmentatrici tkellmet mas-Sur Vella, tkellimniex mar-Re-
insurers fuq din l-issue, nghid li tkellimna mar-Re-insurers fuq din Il-issue u
dawn gew lura jghidulna li din il-+50% trid tibga’.

Qed jinghad li ghad-domanda ta’ qabel wegibt li I-guidelines qatt ma gew
challenged u issa ged nghid mod iehor, nghid li generally challenged on this
rating table, le, gatt ma gew challenged.
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Requested revision, fil-kaz partikolari tal-ilmentatrici, dik saret. It-twegiba
taghna kienet li dik il-+50 in line mal-guidelines ghandha tibqa’. Nghid li iva,
saret diskussjoni u jien kont parti minn din id-diskussjoni.”*?

Jonathan Portelli kompla jixhed:

“Nghid li I-evidenza li ghandi, first and foremost, hi I-quotation li harget fl-10
ta’ Settembru 2020, bit-timbru tal-broker u bis-signature tas-Sinjura u ghandi
l-iréevuta li accettat it-termini taghna tal-+50.

L-ahhar evidenza li ghandi hija tal-8 May 2023 fejn Michelle Attard ged
tghidilha:

‘After taking into consideration all the application’s disclosed information
including your medical history and the last day of treatment, we regret to
advise you that our medical officers and management decided not to waive or
reduce the imposed loading.’

L-unika haga li nista’ nzid - ghax qisu I-aktar haga llum hi li gie questioned dan
il-guideline tar-Re-insurer — hu li, first and foremost, we are dealing with a lot
of risks and uncertainties u ovvjament dawn qed jaghmlu pricing based on
mortality rate tables and clinical and scientific evidence; u dak kollu li ged jkolli
hawnhekk specjalment il-medical part huwa kollu bbazat fuq scientific data.

Min-naha tieghi, dik hi s-sitwazzjoni.”*?

Hawn |-Arbitru qal li fis-seduta precedenti ntqal li xi hadd mill-kumpanija tal-
Provditur tas-Servizz, b’xi mod jew iehor, wieghed lill-llmentatri¢i li jista’
jirrevedi s-sitwazzjoni taghha - mhux necessarjament fuq bazi kuntrattwali jew
legali - imma fuq bazi individwali ta’ sitwazzjoni partikolari.

L-Arbitru mbaghad stagsa jekk kinux skoprew min kienet din il-persuna u jekk
huwiex bi hsiebu jzomm din il-weghda u, ghal dan, Dr Pace Gouder, f'isem il-
Provditur tas-Servizz, sahqet li dik il-persuna hi dik li ssemmiet f'din is-seduta.

12p 124-P.125
13p 126
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L-llmentatrici sahqet li kien hemm tnejn, filwaqt li I-Arbitru stagsa jekk din il-
weghda saritx.*

Jonathan Portelli xehed li:

“lva, I-persuna nafuha. Huwa persuna li jiehu hsieb prodott partikolari li
ghandu x’jagsam ma’ cancer diagnosis. Jien ma kontx prezenti u, allura, ma
nistax nghid jekk hux veru li qalilha hekk.

Din il-persuna ilha tahdem maghna s-snin u kkonferma li mhux dik kienet il-
komunikazzjoni - li mhux li nirrevedu imma li naraw nistghux naghmlu xi haga
li bazikament hi xi haga li nghidu lil kulhadd. Ahna ma nagbdux naghlqu bibien
u nghidulek, ‘Le’. Kieku s-Sinjura giet ghandi l-istess haga kont nghidilha.

L-Arbitru jghid li din il-persuna tat lill-ilmentatrici x’tifhem li ser nirrevedu I-
pozizzjoni taghna - mhux b’mod kuntrattwali ghaliex marbutin bir-Re-insurers
- imma bhala promotion in vista tax-xoghol tajjeb li ged taghmel OF i I-
provditur tas-servizz jista’ jaghmel xi haga ex gratia.

Mistogsi nikkonferma qalx hekk, nghid li jiena ma nistax nikkonferma li din il-
persuna qalilha hekk. Li nista’ nghid, pero, hu li mhix fil-kapacita tieghu li jghid
xi haga hekk; u, personalment, ghandi d-dubji tieghi jekk qalhiex jew le. Nghid
li ma nahsibx li gie kkomunikat hekk.

Nghid li din il-persuna identifikajniha, u din hija intermedjarja. Lanqas hija
impjegata tal-kumpanija; hija self-employed li jaghtu s-servizz taghhom fil-
gasam tas-sales lilna. Decizjoni bhal din li nnehhu jew ma nnehhux jew li
nippruvaw li niddiskawntjaw u dawn I|-affarijiet, tohrog minghandi u jiena
terga’ minghand is-Senior Management tieghi ghall-approval, anke on the off

chance li qal xi haga bhal din.”*®

Fil-kontroezami, Jonathan Portelli kompla:

4 Ibid.
15p. 127
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“Mistogsi apparti s-Sur Piccinino, is-Sur Vella huwiex ukoll intermedjarju,
nghid li s-Sur Joseph Vella huwa Sales Manager li jiehu hsieb I-intermedjarji
imma huwa employed mal-kumpanija.

Mistogsi nafx li qalli li jekk stess mhux ser jonqos il-loading, wara sentejn ser
jonqos zgur, nghid li m’inix aware ta’ dik il-komunikazzjoni bejnietkom.

Mistoqsi jekk wara li I-ilmentatrici xehdet fis-seduta ta’ qabel ikkonfermajtx
mieghu jekk kienx qal hekk lill-ilmentatrici, nghid li Joseph Vella, s-Sales
Manager, ghalkemm huwa employed jiehu hsieb it-TIS, nies bhal Gilbert, li
huma self-employed, li jaghtu servizz lill-kumpanija; jigifieri bhalma hu marbut
Gilbert li verbally ma kinitx fil-kapacita tieghu li jghidlek iva jew le, I-istess
haga Joseph li verbally — u lanqas in writing - ma kinitx fil-kapacita tieghu li
jghidlek, ‘lva, ser nirrangaw,’ jew, ‘lva, ser innehhu wara dak iz-Zmien,” ghax
dik il-communication trid tohrog min-naha tal-underwriter u jien.

U, l-underwriter fl-ebda hin u mument fl-email taghha ma qaltlek, ‘Wara
sentejn erga’ ejja u nergghu narawha’. Letteralment qaltlek, ‘It cannot be
waived.’

Mistogsi inix aware li ghandna impjegati li geghdin jaghtu din it-tip ta’
informazzjoni u dawn it-tip t’offerti lill-klijenti, nghid li jiena ma nistax nixhed
fuq xi haga li ma smajtx b’widnejja jew li ghandi bil-miktub.

Qed jinghad li jien innegaijt li qal hekk, nghid li jiena ghidt li ghandi d-dubji
tieghi.

Qed jinghad li jien nidher konvint minn din id-data xjentifika u li ghidt li f'dan
il-kaz hemm riskju zgur, nghid li m’ghidtx li hemm riskju zgur; ghidt li tkun
ibbazata fuq scientific data.”*®

L-llmentatrici talbet lill-Provditur tas-Servizz sabiex jipprezenta s-scientific data
u r-research li rrefera ghalihom f'din is-seduta. Sahqet ukoll li I-kaz taghha huwa
bbazat fuq il-fatt illi I-Provditur tas-Servizz, jew ir-reinsurers, ghandhom
guidelines illegali dagslikieku ged jghidulha li ghax ghandha ghajnejha kannella
mela ser izommulha I-flus.

6p 127-P. 128
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L-Arbitru stqarr li I-Provditur tas-Servizz ma jistax jipprezenta r-ricerka li ghamel
ir-reinsurer ghax din ma tkunx accessibbli ghalihom u, ghalhekk, mhuwiex
jobbliga lill-istess Provditur tas-Servizz jipprezenta din ir-ricerka.

Kompla I-kontroezami ta’ Jonathan Portelli, fejn gal li:

“Qed jinghad li fil-bidu semmejt li d-data tal-guidelines johorgu mir-Re-
insurers. Mistoqsi naqbilx li r-Re-insurers huma wkoll a business company,
nghid li bhalna u bhal kull entita ohra.

Qed jinghad li jien ghidt li dawn il-guidelines jigu mfasslin a bazi ta’ opinjonijiet
li jittiehdu minghand tobba, nghid li jkollhom panels ta’ tobba li jkunu jahdmu
maghhom; ikun hemm min ma jkunx jahdem maghhom, u jkunu fuq data li
gieghda hemmhekk publicly bhall-World Health Organisation, ezempju, fejn
il-WHO taghti guidelines fuq affarijiet medici.

Qed jinghad, jigifieri, whud mit-tobba li jaghtu Il-opinjoni taghhom fil-
guidelines ikunu tobba li jkunu jahdmu maghhom stess, nghid li jista’ jaghti I-
kaz li iva.

Qed jigi referut ghal dak li ghidt li kiteb x’kiteb Dr Calvagna, li kien specjalista
f’dan is-settur ta’ mard, ahna ma konniex ser naghtu kazha ghax ahna I-
guidelines jghidulna ..., nghid li hadd ma qal hekk.

Qed jinghad li jien ghidt li meta jkollok dan it-tip ta’ tumur, u jkunu ghaddew
ghaxar snin, dik il-50% ser naghmel loading taghha dejjem irrespective x’jghid
Dr X, Dr Y jew Dr Z.

Li ghidt hu li irrispettivament x’kiteb f'dik is-sentenza, follow-ups u mhux
follow-ups, il-50% xorta kienet ser tapplika. Ir-report ta’ Dr Calvagna rest
assured li gie scrutinised. First and foremost, naraw Il-istage tal-cancer, it-tip
tal-cancer, date of diagnosis u, apparti minn hekk, naraw li m’hemmx residual
complications at the time of assessment.

Qed jinghad li Dr Calvagna kiteb li ma kienx hemm complications. Mistogsi |-
fatt li kiteb li ma kienx hemm complications, jew whatever, kienx jew ma kienx
hemm, din il-guideline konniex ser napplikawha, nghid li iva.

Mistoqsi setax kiteb xi haga u konna nibdluha, nghid li le. L-uniku metodu ta’
kif ahna konna inbiddlu d-decizjoni taghna li kieku Dr Calvagna ikkonferma li
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hemm residual complications, imbaghad, konna irridu naraw aktar
x’complications kien hemm u napplikaw ir-rating ta’ dawk il-complications.

Nghid li t-tabib ged jaraha from a clinical point of view fejn, basically, qed
nghidu li dan illum qged jarak ghax ged taghmel complaint b’ugigh f’zaqqek.
lllum jghidlek, ‘Naqra reflux’, u jaghtik omeprazole, ‘Ara kif tibqa”. U tmur I-
ghada u tghidlu li I-ugigh mar ghall-aghar u jbiddel I-approach tieghu.

From a risk insurance company’s point of view, ahna m’ghandniex il-luxury li
nbiddlu I-course of action taghna ghax once li ahna rbatna ruhna b’dik il-+50%,
irridu nonoraw dik il-+50%.

Qed jinghad jekk Dr Calvagna jew tabib jikteb xi haga li jista’ jkun li tiggrava
s-sitwazzjoni tal-persuna, inzidu I-loading. Jien m’ghidtx li nzidu I-loading;
ghidt li nkunu rridu naghmlu assessment u napplikaw ir-ratings — li tista’ tkun
standard rate - fuq dik il-complication.

Qed jinghad li jekk jikteb xi haga pozittiva u jghidlek, ‘Dan ghadda t-tumur;
m’ghandek problemi ta’ xejn’, nghid li anke Dr Calvagna ma nnegax li jista’
jkun hemm possible long-term effects.

Dr Calvagna kiteb:

‘She continues to have long-term follow-up visits at Sir Anthony Mamo
Oncology Centre but these are mainly to assess her health status and any long-
term effects from her chemo treatment.’

Jigifieri, at the time of assessment, u anke jekk tigi tapplika llum mill-gdid,
xorta jigi applikat dak il-+50% ghax jigu applikati dawk il-guidelines.”’

Gew eventwalment ipprezentati s-sottomissjonijiet finali'® taz-zewg partijiet.
Sema’ lill-partijiet
Ra l-atti kollha tal-kaz

Jikkunsidra:

17p,128-P. 130
18P, 134-P. 147 uP. 148 -P. 156
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FIL-MERTU

L-Arbitru jrid jiddeciedi lI-ilment b’referenza ghal dak li, fil-fehma tieghu, huwa
gust, ekwu u ragonevoli fi¢-¢irkostanzi partikolari u merti sostantivi tal-kaz.®

ll-punt krug¢jali f'dan l-ilment jittratta z-zieda (loading) fil-premium fir-rigward
tal-polza tal-assikurazzjoni fuq il-hajja li |-llmentatri¢i kellha bzonn sabiex
setghet tiehu self mill-bank ghax-xiri tal-ewwel dar taghha, liema zieda giet
imposta kawza ta’ marda li kienet hakmitha meta kellha biss tnax-il sena u li,
fortunatament, illum hi mfejga minnha.

Fl-ilment originarjament sottomess, |-limentatrici ddikjarat li minkejja i
ghaddew iktar minn hmistax-il sena minn meta giet dijanjostika bil-kancer tal-
Lymphoma, li ghaddiet minn sentejn ta’ trattament mediku u li, eventwalment,
il-fatt li hi giet imfejga kompletament gie anke dikjarat minn Dr Calvagna, il-
Provditur tas-Servizz ma lagax it-talba taghha ghal rifuzjoni ta’ dan il-premium
‘Zejjed’ li hi hallset minn meta nxtrat il-polza tal-assikurazzjoni in kwistjoni u
ghall-eventwali revizjoni fl-istess premium dovut minnha fiz-zmien li gej.

Anke fl-ilment originarjament sottomess, I-limentatrici ilmentat li d-decizjoni li
jimponi fugha dan il-loading hija arbitrarja u mhux wahda li tikkunsidra r-
ragunijiet medici. lzda, fix-xhieda taghha, hi irreferiet ghall-fatt li fl-Ewropa,
hdax-il stat Membru ghamel ligi u ddeciedew li jirregolaw I’hekk imsejjah ‘right
to be forgotten’ ghall-pazjenti tal-kancer.

Ghamlet ukoll referenza ghal diskors minn Kummissarju Ewropew f’'dan ir-
rigward fejn, fost ohrajn, sar emfasi fug dan l-istess kuncett u li wara certu
zmien, il-kumpaniji tal-assikurazzjoni m’ghandhomx juzaw I-informazzjoni
relatata ma’ dijanjosi ta’ kancer precedenti.

L-ilmentatrici stqarret li:

“U dan is-‘certain period’, illum il-gurnata, bid-Direttiva fug Consumer Credit, li
harget fl-2023, u ghandha xi sentejn biex tigi trasposta, hemm Article 14(4)% li
jghid li oncological diseases, il-life insurances li jkunu marbuta mal-loan, ma

19 Kap. 555, Artiklu 19(3)(b)

20 Artiklu 14 (4) jagra ‘Member Sates shall require that personal data consumers’ diagnoses of oncological
diseases are not used for the purpose of an insurance policy related to a credit agreement after a period of time
determined by the Member States not exceeding 15 years following the end of the consumers’ medical
treatment’.
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jistghux jaghtu informazzjoni izjed minn maximum ta’ 15-il sena lura. II-Member
States ghandhom Il-option li jaghmluha inqas, pero, 15 years huwa I-maximum,

jigifieri, fil-kaz tieghi ¢certament qabez ...”.*

Hawn [-Arbitru ma jistax ma jinnotax li ged tkun I-llmentatrici innifisha li ged
tiddikjara li din hija Direttiva u li hemm sas-sena 2025 sabiex din id-Direttiva tigi
trasposta mill-Membri Stati. Evidentement, kif mhuwiex anke jigi kkontestat
mill-llmentatri¢i nnfisiha, fMalta m’hawn xejn li juri li din id-Direttiva hija
applikabbli bhalma sar minn Membri Stati ohrajn li bdew jaddottawha.

Fis-sottomissjonijiet finali pprezentati, I-llmentatri¢i sahget?? li minkejja li qed
jinghad |i ghalkemm id-Direttivi tal-Unjoni Ewropea mhumiex applikabbli
direttament bhar-Regolamenti, huma jista’ jkollhom effett dirett, u dan ghaliex
skont Artiklu 288 tat-Trattat dwar il-Funzjonament tal-Unjoni Ewropea (TFEU),

“Direttiva ghandha torbot I-Istati Membri, f'dak li ghandu x’jagsam mar-rizultat
li jrid jinkiseb, izda thalli I-ghazla ta’ forom u metodi f’idejn l-awtoritajiet
nazzjonali.”

Dan ghalhekk ifisser li, apparti I-fatt li din id-Direttiva ghadha ma gietx trasposta
f'ligi Maltija, u minkejja dak li ged jigi kkwotat mill-limentatriéi fir-rigward ta’
effett dirett li Direttiva jista’ jkollha fug Membru Stat, xorta wahda I-ghazla u I-
forom ta’ metodi kif ser ikunu riflessi |-kontenut tad-Direttiva huwa f’idejn I-
awtoritajiet Maltin u, fug kollox, I-llmentatrici ma pprezentat |-ebda prova ta’
dawn l-istess forom u metodi u kif, fug kollox, il-Provditur tas-Servizz ged imur
kontra dan kollu.

Fix-xhieda taghha, kienet hi stess ukoll li sahqget li Puttinu Cares u s-Settur tas-
Sahha f'Malta Iltagghu ma’ rapprezentanta barranija, u “.. ged nippruvaw
naghmlu xi tip ta’ Code of Conduct jew ligi ghall-pajjiz.”® (emfasi mizjud mill-
Arbitru).

L-Istat ta’ Malta ghandu zmien sal-20 ta’ Novembru 2025 biex idahhal il-
Consumer Credit Directive (EU 2023/2225) u, mbaghad, galadarba tidhol fil-

21p.114
2P, 145
3Pp.114

23



ASF 108/2024

gafas tal-ligi ta’ Malta, |-arrangamenti jidhlu in vigore sena wara, fl-20 ta’
Novembru 2026, dejjem jekk |-istat Malti ma jaghzilx li jdahhalha gabel.

Ghalhekk dan il-provvediment li fuqu |-llmentatri¢i ged tibbaza |-llment taghha
mhux in vigore b’mod li jorbot kuntratt bejn parti civili ma’ parti Civili ohra, u
wisq anqas ma ghandu, jew prospettat li jkollu, xi mandat retroattiv.

Dan ghalhekk ifisser li f'dan I-istadju, ma jistax jinghad li permezz taz-zieda fil-
premium li giet imposta fugha, il-Provditur tas-Servizz ghamel xi haga li tikser xi
ligi, xi regolament jew mar kontra xi prattici diga stabbiliti. Fl-ahhar mill-ahhar,
il-oremium li jigi impost fuq klijent jew klijent prospettiv huwa decizjoni
kummercjali tal-Provditur tas-Servizz u tal-kumpanija tar-reinsurance li maghha
jagsam il-premium u |-claims. Huwa |-Provditur tas-Servizz u I-kumpanija tar-
reinsurance li jikkuntratta maghha li jistabbilixxu I-kriterji tar-riskju li lesti
jaccettaw u, mbaghad, jiddeterminaw jekk ir-riskju li ged jigi pprezentat lilhom
jaqax fil-kriterji ta’ riskju li lesti jaccettaw.

lI-kuncett ta’ polza tal-assigurazzjoni, sew jekk dik fuq il-hajja li hija ghal tul ta’
zmien, u sew jekk dik generali bhal polza tal-assigurazzjoni fuq il-vettura, huwa
kollu dwar ir-riskju, u li dan imbaghad jigi trasferit lill-assiguratur. Ikun l-istess
assiguratur li jiddeciedi jekk huwiex lest li jac¢etta r-riskju pprezentat lilu, u jekk
iva, fuqg liema bazi, jigifieri, jekk hux ser jigu imposti xi eskluzjonijiet, jew inkella
b’zieda fil-premium bhalma gara fil-kaz tal-llmentatrici.

Dan apparti I-fatt ukoll li kif saret referenza diversi drabi, il-Provditur tas-Servizz
kellu wkoll il-ftehim mar-reinsurer tieghu li lilu ghadda r-riskju jew inkella parti
minnu, liema riskju ghaddietlu I-llmentatrici, u dan skont l-arrangament li jkun
sar bejniethom.

Ta’ min isemmi li I-llmentatrici kienet konxja ta’ din iz-zieda fil-premium qgabel
ma hi accettat li tixtri I-polza offruta lilha. Bhalma hi accettat din I-istess polza
hekk kif offruta lilha, jigifieri biz-zieda fil-premium kawza ta’ I-hekk meqjus mill-
Provditur tas-Servizz bhala riskju oghla, l-istess dan tal-ahhar li ghamel I-
arrangamenti tieghu ghar-riskju li hu kien eventwalment ser jghaddi lir-reinsurer
tieghu u b’hekk dahal ghall-kuntratt relattiv.

Ma jistax ma jissemmiex il-fatt ukoll li I-llmentatrici kienet fil-fatt anke nghatat
kwotazzjoni minghand kumpanija ohra tal-assigurazzjoni, li kienet ukoll giet
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ikkwotata rata ta’ premium oghla. F'dan ir-rigward, |-Arbitru jkompli jsostni I-
fehma tieghu li f'dan I-istadju, ma jistax jitqies li I-loading tal-premium huwa
megjus bhala xi nuggas min-naha tal-Provditur tas-Servizz li jitlob rimedju
b’intervent tal-Arbitru.

L-Arbitru jirrikonoxxi wkoll il-fatt li, fix-xhieda tieghu, ir-rapprezentant tal-
Provditur tas-Servizz ta spjegazzjoni tajba u professjonali ta’ informazzjoni u
procedura li anke tista tghid hija wahda sensittiva hafna u, bla dubju, ma tista’
tigi fl-ebda hin ikkontestata jew iddubitata.

Decizjoni

Huwa car li dan huwa kaz fejn |-llmentatrici qed tippretendi li dak li s-soc¢jeta
civili ged issir sensittiva ghalih u ged jittiehdu passi biex dik li tista’ tigi
kkunsidrata bhala ingustizzja, ged tigi rrimedjata permezz ta’ Direttiva tal-Unjoni
Ewropea 2023/2225 li ghad trid tidhol fis-sehh, hi tippretendi mhux biss li hija
diga in vigore, izda li sahansitra ghandha effett retroattiv sa minn meta
kkuntrattjat il-polza originarjament.

L-Arbitru ma’ dan ma jagbilx, kif ukoll ma jaqgbilx ukoll li persuna li
volontarjament dahlet f'obbligi permezz ta’ kuntratt, tippretendi li tinhall minnu
jew tibdlu kif jagblilha ghax wara jidhirilha li dak li kkuntrattjat ghalih kien onoruz
paragunat ma’ passi li s-socjeta civili ged tiehu biex fil-futur dawn I-arrangamenti
ma jibgghux onoruzi.

Fl-istess waqt, |-Arbitru jifhem, jaghder u jissimpatizza mas-sitwazzjonijiet li
ghaddiet minnhom I-limentatrici f'eta dagshekk zghira u I-isfidi li ghadha ged
tiffaccja. L-Arbitru japprezza I-isforzi li ged taghmel I-limentatrici biex trendi s-
socjeta civili aktar sensittiva ghall-kawza taghha u ta’ min hu bhalha.

Izda ghar-ragunijiet hawn fuq spjegati, |-Arbitru ma jistax jilga’ dan I-llment u
hawn ged jichdu. Pero, I-Arbitru qed jaghmel rakkomandazzjoni, bla obbligu li I-
Provditur tas-Servizz bilfors jaccettaha, biex bhala rikonoxximent tax-xoghol i
ged taghmel I-limentatrici ghal dawk li sofrew minn kancer f'eta zghira, fuq bazi
ex-gratia, tnehhi |-loading ghas-snin 2025 u 2026 sa ma Direttiva EU 2023/2225
tidhol fis-sehh.
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Kull parti ggorr l-ispejjez taghha.

Alfred Mifsud
Arbitru ghas-Servizzi Finanzjariji

Nota ta’ Informazzjoni relatata mad-Decizjoni tal-Arbitru

Dritt ta’ Appell

Id-Decizjoni tal-Arbitru legalment torbot lill-partijiet, salv id-dritt ta’ appell
regolat bl-artikolu 27 tal-Att dwar |-Arbitru ghas-Servizzi Finanzjarji (Kap. 555)
(‘I-Att’), maghmul quddiem il-Qorti tal-Appell (Kompetenza Inferjuri) fi zmien
ghoxrin (20) gurnata mid-data tan-notifika tad-Decizjoni jew, fil-kaz li ssir talba
ghal kjarifika jew korrezzjoni tad-Decizjoni skont I-artikolu 26(4) tal-Att, mid-
data tan-notifika ta’ dik I-interpretazzjoni jew il-kjarifika jew il-korrezzjoni hekk
kif provdut taht I-artikolu 27(3) tal-Att.

Kull talba ghal kjarifika tal-kumpens jew talba ghall-korrezzjoni ta’ xi zbalji fil-
komputazzjoni jew klerikali jew zbalji tipografi¢i jew zbalji simili mitluba skont I-
artikolu 26(4) tal-Att, ghandhom isiru lill-Arbitru, b’notifika lill-parti I-ohra, fi
zmien hmistax (15)-il gurnata min-notifika tad-Decizjoni skont I-artikolu
msemmi.

Skont il-prattika stabbilita, id-Decizjoni tal-Arbitru tkun tidher fis-sit elettroniku
tal-Ufficcju tal-Arbitru ghas-Servizzi Finanzjarji wara li jiskadi I-perjodu tal-appell.
Dettalji personali tal-ilmentatur/i jkunu anonimizzati skont l-artikolu 11(1)(f) tal-
Att.

26



