Quddiem I-Arbitru ghas-Servizzi Finanzjariji

Kaz ASF 123/2024

BL

(‘I-llmentaturi’)

Vs

MAPFRE MSV Life p.l.c. (C-15722)

(‘il-Provditur tas-Servizz’)

Seduta 14 ta’ Novembru 2024
L-Arbitru,

Ra l-ilment?, fejn |-Iimentaturi ssottomettew li hamsa u ghoxrin sena ilu kienu
gew avvicinati minn rapprezentant tal-Provditur tas-Servizz fejn hajjarhom
sabiex jinvestu flushom f'Comprehensive Life Policy. Stgarrew li kien gie spjegat
lilhom ¢ar u tond li huma riedu jhallsu pagament kull sena u kemm
eventwalment kellha tkun is-somma finali li jircievu mal-maturita ta’ din il-polza.
L-llmentaturi sostnew li gatt ma kien intqal lilhom li din I-istess somma setghet
tonqos.

Ammettew li I-proposta mressqa lilhom ghogbithom u eventwalment iffirmaw
il-kuntratt u bagghu ihallsu I-pagamenti kollha dovuti minnhom sal-ahhar. L-
lImentaturi ddikjaraw li kieku mhux ghax ghogbithom u hajrithom is-somma
finali msemmija lilhom mir-rapprezentant tal-Provditur tas-Servizz, kienu
jiddeciedu li jinvestu flushom x’imkien iehor.

L-llmentaturi  jhossu li |-Provditur tas-Servizz naqas fil-konfront taghhom
minhabba li, minkejja li kienu gew imwieghda s-somma ta’ Lm16,725 ekwivalenti
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gha

| €38,969.25, is-somma attwalment offruta lilhom mal-maturita hija biss ta’

€16,768.02.

Ghaldagstant, fid-deher ta’ dan kollu, I-llmentaturi ged jitolbu? li jinghataw is-

somma originarjament imwieghda lilhom fil-kuntratt u li tammonta ghal
€38,969.25.

Ra t-twegiba3 tal-Provditur tas-Servizz

1.

Is-so¢jeta esponenti tixtieq tirreferi ghall-fatt allegat mill-limentaturi illi |-
maturity value fl-ammont ta’ Ewro 16,768.01 fir-rigward tal-polza in
kwistjoni, cioe, I-Joint Endowment Assurance with Profits including Funeral
Expenses Benefit, bin-numru 49767N |i nharget mis-socjeta esponenti
f'isem I-llmentaturi, BL u LL, ma kienx ekwivalenti ghall-estimated maturity
values kif kien indikat mis-socjeta esponenti tramite l-intermedjarju fil-
mument tal-bejgh tal-polza in kwistjoni. Konsegwentement, I-llmentaturi
geghdin jitolbu lill-Onorabbli Arbitru jiddikjara u jiddeciedi illi s-socjeta
esponenti tigi ordnata thallas Lm16,725 li jirrapprezenta wiehed mill-
estimated maturity values indikati fuq il-quotation ipprezentata mill-
lImentaturi. Fl-umli fehma tas-socjeta esponenti, it-talba tal-llmentaturi hija
infondata fil-fatt u fid-dritt, u dan ghal diversi ragunijiet li ser jigi spjegat
aktar ‘| isfel.

Irid jinghad illi -ammont li qed jippretendu li jircievu I-llmentaturi jidher li
huwa ibbazat fuq quotations (annessi mal-ilment — vide fol. 12 u fol. 13). Is-
socjeta esponenti tirrileva illi I-quotation, kif I-isem jindika hija biss stima
(estimate jew illustration) li saret fiz-zmien meta |-llmentaturi kienu ged
jixtru |-polza de quo.

Kieku wiehed seta’ jiehu [-ammont tal-imsemmija stima sabiex jiddetermina
I-kumpens allegatament dovut lill-llmentaturi, allura jfisser li |-Estimated
Maturity Value including Reversionary and Terminal Bonus issa tkun inghatat
tifsira ferm differenti minn dik ta’ stima (estimate jew illustration) (hekk kif
kienet giet uzata u kif tinftiehem bit-tifsira normali tal-kliem) u tiehu minflok
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tifsira zbaljata ta’ ammont garantit, sabiex konvenjentement I-limentaturi
javvantaw il-pretensjonijiet infondati taghhom.

4. |lli minghajr pregudizzju ghas-suespost, is-soc¢jeta esponenti tixtieq taccenna
illi hija kienet tat informazzjoni sufficjenti lill-llmentaturi dwar il-polza in
kwistjoni u dan fl-istadji kollha u, cioe, qabel il-hrug tal-polza fil-mument tal-
hrug tal-quotations, fil-mument tal-hrug tal-polza permezz tat-terms and
conditions tal-polza in kwistjoni, kif ukoll wara I-hrug tal-polza in kwistjoni.

5. Fil-fatt, il-quotation annessa mal-ilment (fol. 12) tghid illi “The quotation
provided is for illustration only and does not confer any rights.” Barra minn
hekk, fl-istess quotation wiehed isib illi “IMPORTANT NOTES OVERLEAF:
Please read carefully these notes before accepting and signing this
quotation.” L-Important Notes |li kienu annessa ma’ dik I-istima ma gewx
ipprezentati mill-llmentaturi izda ser jigu pprezentati ma’ din ir-risposta
ghall-ewwel darba u mmarkati bhala Dok. MSV 1.

6. Permezz tal-Important Notes gie spjegat lilhom it-tifsira ta’ “Reversionary
bonuses” u “Terminal Bonus”. Gie spjegat ukoll kif ir-“Reversionary bonuses”
jakkumulaw fil-Policy Account tal-limentaturi. L-istess dokument jispjega illi
I-polza tal-limentaturi kienet ser tippartecipa fid-distribuzzjoni tal-profitti
tas-socjeta esponenti u ghalhekk kien hemm element ta’ investiment.

In oltre, jinghad illi “Reversionary Bonuses, once declared, are guaranteed to
be paid at maturity ...” Allura dan ikompli jikkonferma illi ma kienx
obbligatorju illi jigu iddikjarati reversionary bonuses u ghalhekk dak li kien
hemm indikat fil-quotation bhala estimated maturity value including
reversionary bonuses ma kienx garantit izda wiehed ried jistenna ta’ kull sena
jekk kienx ser jigi iddikjarat mis-so¢jeta esponenti reversionary bonus u
f'liema ammont kien ser jigi ddikjarat sabiex wiehed ikun jista’ jkun cert kif
kien qed jizdied il-valur tal-Policy Account tieghu kull sena.

Id-dokument jaghmilha c¢ara wkoll illi “the estimated maturity values
showsn overleaf have been calculated using the bonus rates declared by
the Company at the previous year end”, u illi “Depending on the
performance of the company, bonus rates may go up as well as down.”
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Ghalhekk id-dokumenti ¢arament spjegaw illi seta’ ikun hemm bidliet fil-
valuri, u huma skorretti I-llmentaturi meta jghidu mod iehor. Fil-fatt, fl-
ahhar paragrafu tal-IMPORTANT NOTES terga’ ssostni illi

“Investment returns can go down as well as up and therefore past
performance is not necessarily a guide to the future.”

7. Fir-rigward tat-Terminal Bonus, l-istess dokument anness mal-quotation
jipprovdi illi “Depending on its profit experience, the Company may, after the

Policy’s TENTH year decide to allocate from time to time a Terminal Bonus in
addition to the other declared bonuses ... as they depend materially on the

investment performance at the time of the claim, they may be reduced or even

withdrawn altogether.”

Dan juri illi I-valur indikat fil-quotation bhala “estimated maturity value
including reversionary and terminal bonus” fl-ammont ta’ Lm16,724 (Euro
38,956.44) kien ukoll mhux garantit ghax is-socjeta esponenti kellha d-
diskrezzjoni illi ma thallasx Terminal Bonus.

8. In oltre, d-dokument anness mal-quotation jaghmilha cara illi “Whilst the
purpose of these notes is to guide the policyholders and prospective
policyholders the benefit provided by the Policy are conferred by the Policy
document.” L-istess dokument anness mal-quotation jghid illi “In the case of
conflict of meaning between this quotation and the Policy document the Policy
document shall prevail.”

Ghalhekk, I-llmentaturi ma setghux jistriehu fuq il-quotation izda riedu jaraw
I-istess fil-kuntest tad-dokument li kien anness mal-quotation kif ukoll mat-
termini u I-kundizzjonijiet tal-polza.

9. Barra minn hekk, fl-14 ta’ Mejju 1999, |-limentaturi iffirmaw ukoll dokument
maghruf bhala “Product Information” (li qieghed jigi anness bhala Dok. MSV
2) fejn hemm spjegat fost hafna affarijiet kif jigu ikkalkulati u mhallsa I-Policy
Bonuses. Dan id-dokument jispjega illi:

“With Profits policies may earn Reversionary and Terminal Bonuses. The
method of calculation is as follows:
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Reversionary Bonuses are calculated daily as a percentage of the
Investment Premium whilst Terminal Bonuses, if declared at the option of
the Company, are normally expressed as a percentage of the Policy
Account or as a nominal amount after payment of the ten full years’
premium.

A Terminal Bonus if declared is payable on policies that become claims by
maturity or death, but not surrender.

The rate of bonus if declared will depend upon the performance of the
Company and the investment market both locally and overseas.

When presenting you with the Company'’s official written quotation for the
Estimated Maturity Value we have based our calculations solely on current
bonus rates.

Please note that past performance is not necessarily a guide to future
performance.  Once Reversionary Bonuses are declared they are
guaranteed.”

10. Illi s-socjeta esponenti kienet disposta illi thallas I-ammont li kien imwieghed
bil-kuntrarju ta’ dak li ged jghidu I-llmentaturi fl-ilment taghhom. Dan ged
jinghad ghax |-obbligu tas-socjeta esponenti taht il-polza in kwistjoni u dak li
kien miftiehem kien dan li gej: “The COMPANY HEREBY AGREES to pay the
greater of either the Basic Sum Assured or Policy Account (if any) and/or
the specified additional Benefits (if any)...”.

F'dan il-kaz, is-sum assured kien jammonta ghal Lm2,592 (Euro 6,037.73) u
fid-data tal-maturita tal-polza, il-valur tal-Policy Account kien jammonta ghal
Euro 10,498.11. Ghalhekk is-socjeta ottemprat mal-obbligi taghha taht il-
polza jekk thallas “the greater of either the Basic Sum Assured or Policy
Account” fllammont ta’ Lm4,184 (Euro 9,746.10). Dan I-obbligu johrog mill-
polza li kopja taghha kienet mehmuza mal-ilment (fol. 18 — fol. 36). Ghalhekk
mhuwiex veritier dak li allegaw I-limentaturi fl-ilment fejn fost hafna
affarijiet ohra jghidu li “Ghax il-ftehim kien sar ghas-somma ta’ 16,725.00
bil-liri maltin meta timmatura l-polza.”

Ghalhekk I-llmentaturi erronjament klassifikaw il-quotations bhala ‘kuntratt’
pero din kienet proprju stima ‘Life Assurance Quotation’ kif indikat carament
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11.

12.

fug dan l-istess dokument li jaghti stimi. I-kuntratt tal-polza huwa d-
dokument imsemmi fis-suespost (fol. 18 — fol. 36) li jinkludi I-Life Policy
Schedule (annessa mal-ilment bhala fol. 20) kif ser tigi referuta iktar ’il
quddiem.

L-istimi kienu ibbazati fuq ir-rati ta’ gligh li kienu ged jintuzaw dak iz-zmien.
ll-figuri kkwotati ma kinux ammonti garantiti imma “Estimated Maturity

Values” ibbazati fuq il-kundizzjonijiet ta’ investiment u ¢-Cirkostanzi ta’ dak

iz-zmien. L-aktar fattur importanti |i jaffettwa r-rati tal-bonus huwa I-
prestazzjoni tal-investiment sottostanti. Fis-snin recenti, il-prestazzjoni tal-
investiment internazzjonali kienet aktar baxxa. Madankollu s-socjeta
esponenti tikkonferma li l-istimi li tat fil-bidu tal-polza in kwistjoni kienu fil-
fatt korretti skont ic-cCirkustanzi finanzjarji ta’ dak iz-zmien u ghalhekk
agixxiet in bona fede.

F'dan il-kuntest, ghandu jigi apprezzat ukoll, illi I-element ta’ investiment fil-
polza in kwistjoni u ghalhekk il-fatt illi I-maturity value zgur li ma setax ikun
garantit johrog b’mod car mill-quotation minhabba illi turi li kien hemm
parametru xi ftit jew wisq pjuttost wiesgha ta’ avarija, nghidu ahna s-socjeta
esponenti kienet diga ged tipprospetta li I-polza setghet immaturat jew b’
valur wiehed fl-ammont ta’ 12,162 (Euro 28,329.84) jew b’valur ikbar fl-
ammont ta’ Lm16,724 (Euro 38,956.44). Ghalhekk, ghandu jirrizulta ¢ar
allura li I-ebda ammont ma kien gie garantit hlief ghas-sum assured fl-
ammont ta’ 12,162 (Euro 28,329.84) jew b’valur ikbar fl-ammont ta’
Lm16,724 (Euro 38,956.44). Ghalhekk, ghandu jirrizulta ¢ar allura li |-ebda
ammont ma kien gie garantit hlief ghas-sum assured fl-ammont ta’ Lm4,184
(Euro 9,746.10).

Dan anke ghaliex, li kieku kien fil-fatt gie xi ammont garantit (oltre is-sum
assured), allura wiehed isagsi liema ammont kellu jkun I-ammont garantit I-
estimated maturity value including reversionary bonus jew |-estimated
maturity value including reversionary and terminal bonuses? lirrizulta illi |-
liImentaturi ibbazaw l-ilment taghhom fuq |-akbar estimated maturity value
indikat fil-quotations.
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13.

14.

15.

Irid jinghad ukoll fil-Life Policy Schedule tal-polza li giet annessa mal-ilment
(fol. 20), jinghad espressament illi fir-rigward tal-investment premium “In
respect of each premium paid, Lm186.69 shall be credited to the Policy
Account which will be increased by the bonuses which may be declared by
the Company from time to time.” Dan ikompli juri illi mill-bidu tal-polza, I-
llImentaturi kienu infurmati illi kien hemm element ta’ investiment u li I-
bonuses ma kienux mandatorji izda kien fid-diskrezzjoni tas-socjeta
esponenti illi tiddikjara jew ma tiddikjarax dawn il-bonuses. Dan ikompli juri

illi s-socjeta esponenti tat informazzjoni lill-llmentaturi li I-polza in kwistjoni
kienet volatili u dan ghall-kuntrarju ta’ dak li I-llmentaturi allegaw fl-ilment
taghhom.

Barra minn hekk, I-unika ammont li gie msemmi fuq il-Life Policy Schedule

kien is-sum assured, u l-ebda ammonti li kellhom |-kelma ‘Estimate’ fil-

quotation ma kienu imsemmijin fuq din is-Schedule, u dan ikompli juri illi

ghalhekk skont il-ftehim ta’ bejn il-partijiet l-estimate maturity value

including reversionary bonus u l-estimate maturity value including

reversionary and terminal bonus gatt ma kienu garantiti.

Irid jinghad illi anke wara |-hrug tal-polza in kwistjoni sal-maturita taghha, is-
socCjeta esponenti baqghet tagixxi in bona fede minhabba illi dejjem
amministrat I-MMSV With Profits Fund (cioe, il-fond illi taghmel parti minnu
I-polza in kwistjoni) ghan-nom u fl-ahjar interess tad-detenturi tal-poloz
taghha li illum jagbzu t-80,000.

Fil-fatt, is-socjeta esponenti agixxiet professjonali u b’mod trasparenti matul
il-perjodu kollu tal-polza. Dan qed jinghad ghaliex I-amministrazzjoni tal-
fond fug imsemmi u kif isiru I-investimenti huwa taht skrutinju mhux biss tal-
Bord, tal-management ezekuttiv u tal-investment committees tas-socjeta
esponenti, imma ukoll taht skrutinju tal-attwarji, Willis Towers Watson, ditta
internazzjonali, professjonali u indipendenti, kif ukoll taht skrutinju tal-
MFSA.

In oltre, is-socjeta esponenti tixtieq tispjega illi n-natura ta’ “With-Profits”
hija tali |i d-decizjoni tal-investiment tittiehed mill-kumpanija tal-
assigurazzjoni u mhux mill-assikurat. Jista’ jsir paragun mal-Unit-Linked
Products li joffru I-facilita li d-decizjoni tal-investimenti tittiehed direttament
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16.

mill-assikurat imma imbaghad din m’ghandha I-ebda garanzija. B’kuntrast
taht il-metodu ta’ “With Profits”, il-kumpanija tal-assigurazzjoni tiehu |-piz
tad-decizjoni tal-investiment stante illi tipprovdi garanziji li I-investment
premium u |-bonus li jkunu gew iddikkjarati fil-passat fil-fatt jithallsu lill-
assikurat u ghalhekk ma jistghux jinzlu jew jitnehhew minkejja ¢-caqgliq fis-
sug. Minkejja dan, xorta wahda hemm grad ta’ trasparenza rigward kif ged
jigi investit il-premiums li jithallsu mill-“With Profits” permezz ta’ Chartbook
lijinsab fuq il-website tas-socjeta esponenti www.msvlife.com li jigi aggornat

kull tliet xhur. Jinsab ukoll fuq is-sit elettroniku tas-socjeta esponenti “A
simple Guide to the With Profits Fund”.

Irid jinghad ukoll illi s-socjeta esponenti kienet trasparenti fl-imgiba taghha
ghax fil-fatt ta’ kull sena, is-soc¢jeta esponenti dejjem zammet lill-llmentaturi
mgharrfin ezattament b’dak li kien qed jigri fid-dettall bl-andament tar-rati
tal-imghax li kienu geghdin jigu ikkreditati lill-polza de quo billi forniet lill-
lImentaturi (kif ghamlet ovvjament mad-detenturi tal-poloz kollha taghha)
bil-valuri attwali tal-polza de quo , permezz tal-Bonus Statements (annessi
mal-ilment fol. 37 — 059) li maghha kien ukoll jigi anness dokument iehor
imsejjah Important Notes, u sa mill-2001 kien ukoll jigi anness dokument
iehor imsejjah Media Release (iktar bonus statements u I-media release, ser
jigu annessi u mmarkati bhala Dok. MSV 3).

lI-“Bonus Statements” kienu juru |-progressjoni fit-tkabbir tal-polza minn
sena ghal sena u |-llmentaturi kellhom ikunu konx;ji bis-shifh dwar kif il-polza
kienet ged tikber minn sena ghal sena. L-Important Notes annessi mal-Bonus
Statements mahruga kull sena, il-media releases, kif ukoll I-ittri fuq
imsemmija jaghmluha ¢ara li r-rati tal-bonus ma kinux garantiti u li kienu
jiddependu fuq prestazzjoni tal-investimenti u, ghalhekk, I-investimenti
setghu jitilghu jew jinzlu. In oltre, I-llmentaturi baghtu rikjesta lis-socjeta
esponenti ghal “revised illustrative maturity value” fis-sena 2010, fejn is-
socjeta esponenti irrispondiet u forniet I-informazzjoni lill-llmentaturi (id-
dokument annessi u mmarkati bhala Dok. MSV 4) fejn tathom stampa ta’
rati ta’ qligh ibbazati fuq tliet percentaggi differenti u fl-istess waqt infurmat
lill-lmentaturi dan li gej:


http://www.msvlife.com/
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17.

“The revised illustrative Maturity Values have been calculated using three
different levels of assumed bonus rates. The assumed bonus rates shown
above are not guaranteed and they are not minimum or maximum rates or
amounts. The most important factor that affects bonus rates is the
underlying investment performance. Investment returns can go up as well

as down and therefore past performance is not necessarily a quide to the
future. It is not possible to predict what the bonus rates will be in the future,
and they may be higher or lower than they are today.”

“Depending on its profit experience, MSV may, after the end of the policy’s
tenth year, or after ten years full premiums have been paid, decide to
allocate from time to time a Final bonus in addition to other declared
bonuses. Such Final Bonuses will normally be expressed as either as a
percentage of the Policy Account or as a nominal amount. A Final Bonus, if
declared is payable on policies that become claims by maturity or death, but
not by surrender. You should be aware that Final Bonus rates are likely to be
highly volatile and very dependent on our own investment performance. The
Final Bonus shown in this illustration is assumed at a rate of 0.5% for the
assumed bonus rate of 4.5% and 1.0% for the assumed bonus rate of 5.5%.

B’hekk is-soc¢jeta esponenti tkompli turi u taé¢cenna illi hija forniet

informazzjoni sufficjenti lill-limentaturi dwar il-polza in kwistjoni fl-istadji

kollha inkluz wara I-hrug tal-polza u fil-fatt is-so¢jeta esponenti ma rceviet

l-ebda rikjesta ta’ irtirar tal-polza wara li dawn id-dokumenti gew provduti

lill-llimentaturi.

Irid jinghad ukoll illi bhal kull fond iehor ta’ investiment, [-andament tal-
MMSV With Profits Fund huwa kompletament u dejjem soggett ghal dawn
il-kambjamenti u caqliq ta’ valuri fis-swieq kemm finanzjarji, kemm ta’
proprjeta immobili u ta’ assi ohrajn illi gewwa fihom jinvesti il-MMSV With
Profits Fund. L-ebda indikazzjoni ta’ kif jista’ jizviluppa |-valur tal-investiment
ma jista’ qatt jittiehed bhala vangelu u, kif jaf kulhadd, il-valur ta’
investiment jista’ joghla kif ukoll jinzel u I-passat m’huwiex garanzija tal-
futur.
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18.

19.

Ghalhekk, il-valuri indikattivi tal-investiment tal-polza in kwistjoni meta giet
mibjugha bl-ebda mod ma qatt gew deskritti |i kienu garantiti. Id-
diminuzzjoni fil-valur tal-investiment kif deskritt fl-ilment ma huwa xejn hlief
riflessjoni tal-andament tal-investimenti u tal-fond hawn fug imsemmi tul il-
perjodu kollu li ilha fis-sehh din il-polza. Pero, jekk wiehed jaghmel analizi
dettaljata fejn jittiehdu in konsiderazzjoni il-fatturi kollha (u mhux uhud biss
minnhom) wiehed jasal ghall-konkluzjoni li xorta wahda dik il-parti tal-polza
in kwistjoni li hija |-parti tal-investiment (u mhux il-parti tal-assikurazzjoni
fuq il-hajja) marret tajjeb kif ikkomparata ma’ investimenti komparabbli fis-
swieq tal-investiment tul il-kors tal-perjodu tal-polza de quo.

Fil-fatt, I-average net rate of return tal-polza in kwistjoni meta jitnaqqas I-
investment premium li thallas mill-maturity value jammonta ghal 3.19% u
rate of return (gross of 15% withholding tax) on investment premium
jammonta ghal 3.75%, cioe, I-limentaturi ghamlu gwadann ta’ Euro
5,896.26. |d-differenza bejn il-maturity value u dak li qed jippretendu li
jircievu I-llmentaturi mhi xejn hlief differenza bejn is-somma stmata
(estimate u illustration) fil-Quotation u l-valur attwali tal-investiment meta
mmaturat |-istess polza. Dan il-valur attwali tal-investiment huwa l-ammont
li huwa dovut lill-limentaturi taht il-polza de quo. Ghalhekk, is-socjeta
esponenti taccenna illi I-iskop tal-limentaturi biex jixtru I-polza in kwistjoni
sabiex jaghmlu tfaddil intlahag. Investiment ta’ dan it-tip (ekwivalenti ghal
savings) kienu depoziti fil-banek li dak iz-zmien kienu jaghtu interessi ta’
madwar 3% u li llum ma jaghtuk xejn. lz-zewg investimenti huma
komparabbli ghax fit-tnejn li huma ma hemmx riskju li dak li jkun jitlef il-flus
li ged jinvesti u semmai jista’ jaghmel gwadann minghajr riskju.

Apparti |-element ta’ investiment, suggett principali ta’ din il-vertenza, il-
polza in kwistjoni kellha ukoll tkopri r-riskju tal-mewt tal-llmentaturi matul
il-kors tal-perjodu tal-istess polza, liema kopertura ovvjament ghandha prezz
u liema prezz ged jigi totalment injorat mill-limentaturi fl-ilment taghhom.

L-ghan tal-polza in kwistjoni kien barra li jipprovdu “a medium to long term
tax efficient investment” u pagament hieles mit-taxxa meta timmatura I-
polza wkoll li jkun hemm benefi¢¢ju garantit pagabbli fil-kaz ta” mewt gabel
il-maturita tal-polza. L-unika ammont li kien garantit taht din il-polza kien is-
sum assured fl-ammont ta’ Lm4,184 (Euro 9,746,10) li kien jithallas lill-eredi
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20.

tal-assikurati kieku gew negsin matul il-perjodu tal-polza anke jekk kieku
gew negsin |-ghada li hallas I-ewwel premium jew jekk il-policy account kien
angas mis-sum assured. Dan juri illi s-socjeta esponenti ottemprat mal-
obbligi kuntrattwali taghha ghax lahget I-ghanjiet tal-polza in kwistjoni meta
I-istess polza lahget maturity value fl-ammont ta’ Euro 16,768.01. Ghalhekk,
minkejja t-tnaqqgsi recenti fir-rati tal-bonus matul iz-zmien, xorta wahda I-
polza in kwistjoni kienet investiment siewi ghaliex minbarra |-“Maturity
Value” hieles mit-taxxa, u illi kien hemm rate of return tajjeb hafna, il-polza
pprovdiet ukoll kopertura fuq il-hajja li mhux generalment disponibbli taht
forom ohra ta’ tfaddil regolari.

Minghajr pregudizzju ghas-suespost is-socjeta esponenti tixtieq tishaq illi I-
bejgh tal-polza in kwistjoni sar ai termini ta’ regolamenti applikabbli fil-
mument tal-bejgh tal-polza. Fil-fatt, gabel ma sar il-kuntratt in kwistjoni, I-
llmentaturi gew ipprezentati bl-Avviz Statutorju mahrug skont il-
provvediment tar-regolamenti tal-1989 dwar |-Assigurazzjoni fuq il-Hajja
(Awvviz Statutorju) (Awviz Legali 129 tas-sena 1989) kif is-so¢jeta esponenti
kienet rikjesta li taghmel mil-ligi fil-mument tal-konkluzjoni tal-polza liema
Awviz gie iffirmat mill-llmentaturi stess. L-Avviz in kwistjoni kien jinkludi
diversi drittijiet, fosthom, id-dritt li jahsbuha mill-gdid u jekk ikunu jixtiequ,
jergghu lura min-negozju fi zmien 15-il jum minn meta jinghata dan |-Avviz.

Dan I-Awviz kien mahsub sabiex proprju jigu evitati xi okkazjonijiet fejn ikun
sar xi pressjoni jew ghal kwalsiasi raguni d-detentur ikun irid jerga jahsibha
jew iregggha lura d-decizjoni tieghu. Jidher b’mod car illi I-llmentaturi
m’ezecitaw |-ebda dritt ikkomunikat lilhom f'dan I-Avviz, tant li imbaghad
intrabtu minn jeddhom bil-kuntratt in kwistjoni. Is-soc¢jeta esponenti ged
tannetti ma’ din ir-risposta kopja tal-Avviz Statutorju in konnessjoni mal-
polza in kwistjoni iffirmata mill-limentaturi li ged jigi mmarkat bhala Dok.
MSV 5. Barra minn hekk, I-“Product Information” hawn fug imsemmija
(mehmuza ukoll ma’ din ir-risposta bhala Dok. MSV 2) infurmat ukoll lill-
llmentaturi li “The Life Insurance (Statutory Notice) Regulations 1989, give
you the right to cancel your policy (with a full refund of premium paid) within
15 days from the issuance of your policy.”
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Ghalhekk, dan juri li -KKumpanija estendiet il-perjodu ta’ zmien ta’ 15-il jum
indikat fl-Avviz Statutorju kif previst mil-ligi biex tapplika mill-hrug tal-Polza
milli mid-data tal-iStatutory Notice.

21. Finalment, is-soc¢jeta esponenti tixtieq tishaq ghall-ahhar darba illi hija qatt
fl-esekuzzjoni tal-kuntratt relattiv u, cioe, fir-rigward tal-polza bin-numru
49767N, ma kienet inadempjenti jew agixxiet b’'mod garrieqi; ma kisret ebda
termini pattwiti bejn il-partijiet; u ma zgwidat lill-llmentaturi fl-ebda stadju;
u ghalhekk m’ghandhiex tkun ordnata sabiex thallas kumpens lill-limentaturi
jew spejjez ta’ din il-procedura li saret inutilment mill-limentaturi, hekk kif
ser jigi ippruvat waqt it-trattazzjoni ta’ dan l-ilment.

Salv ec¢ezzjonijiet ulterjuri.
Seduti
Fl-ewwel seduta tat-12 ta’ Settembru 2024, BL (‘I-llmentatur’) xehed li:

“Nghid li kienet is-sena 1999, fejn kien avviéinana s-Sur Donald Callus. Kien
¢emplilna u kien hajjarna fuq din il-polza. Nghid li ma konniex nafuh lis-Sur
Donald Callus.

Nghid li beda jhajjarna biex naghmlu appuntament u niltagghu biex nixtru din
il-polza. Ahna ghall-ewwel konna xi ftit xettici ghax mhux ser tagbad u tixtri
hekk! Imma beda jhajjarna ghax hu salesman, dak hu x-xoghol tieghu. Beda
jhajjarna u acécettajna.

Nghid li gie d-dar u beda jispjegalna fuq din il-polza. Nghid li ahna m’ahniex
teknici; f'dawn I-affarijiet ma nifhmux. Imma, minn hawn u minn hemm, bdiet
toghgobna. Kien spjegalna kif tahdem, bhal speci, din inhallsu Lm200 fis-sena
ghal hamsa u ghoxrin sena.

Jekk, Alla jhares qatt, ikun hemm xi mewt, imbaghad, niehdu xi Lm4,000 kien
qgal u I-funerali. Qalilna li jekk nibqghu hajjin, jekk Alla jrid, imbaghad, fl-ahhar
tal-hamsa u ghoxrin sena, x’hin timmatura niehdu Lm17,200 filwaqt li beda
jikteb I-ammonti.

Nghid li avolja b’dik is-somma, ridna nahsbuha ftit, mhux ser nagbdu u
naghmluha mill-ewwel. Nghid li minn hawn u minn hemm, ghogbitna u
accettajna li naghmluha. Imbaghad bdejna nhallsu I-Lm200 fis-sena.
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Nghid li wara xi ftit zmien, tal-BOV kienu qaluli li jekk irrid setghu jagtghuhomli
mill-kont, ma jkollix ghalfejn immur inhallas. U nghid li hekk ghamilt, ghamilt
din mal-BOV li jagtali Lm200 mill-kont kull sena u hallejna z-zmien ghadde;.

Imbaghad, wasal iz-zmien li I-polza waslet fl-ahhar; ghaddiet u gejna b’ingas
min-nofs li wieghdna.

Nghid li din kitibhielna car u tond.

Nghid li x’hin waslet fl-ahhar, x’hin immaturat, baghtilna li ser niehdu €16,700
li tigi ingas min-nofs tas-somma li qalilna li ser niehdu.

L-Arbitru jghid li I-oghla somma li hemm fil-quotation hi ta’ Lm16,724 li,
mbaghad, harget ufficjalment l-istess figura. Jghid utoll li din hi l-istess figura
li hemm miktuba fl-ilment.

Nghid li kieku dak iz-zmien qalilna li I-affarijiet jistghu imorru hazin, u li konna
ser niehdu hekk biss, kont nghidlu, ‘Le, m’ahniex ser naghmluha.’

Nghid li ahna ghamilna sagrific¢ju u mill-parti taghna hallasniha mill-bidu sal-
ahhar.

Nghid li kien ikkuntattijana u hajjarna hu u meta Itqajna gie d-dar. Nghid li
darba biss gie d-dar, jigifieri meta Itqajna, wara li spjegalna u accettajna,
iffirmajna I-karti.

Nghid li ma hallilniex il-karti maghna biex nahsbuha u, mbaghad, niltaqghu il-
gimgha d-diehla meta nkunu hsibniha. Nghid li ghamilna kollox flaggha
wahda.

Nghid li dan il-meeting dam madwar siegha. F'dan il-meeting, spjegalna li
ghandna Life Cover ta’ xi Lm4,000 u xi haga u li jekk jigrilna xi haga hemm il-
funerali. Spjegalna wkoll li jekk ma jigri xejn u jghaddu I-hamsa u ghoxrin sena,
niehdu kwazi Lm17,000.

Mistoqsi mill-Arbitru x’qalilna ezattament fuq din, jekk qalilniex li ser
nehduhom Zgur, nghid li bejn wiehed u iehor.

Mistoqsi mill-Arbitru jekk qalx li nehduhom zgur jew jekk qalx li bejn wiehed u
iehor, nghid li hu qal li bhal spe¢i Lm100 ’l hemm u Lm100 ’l hawn, imma tana
dak I-ammont.
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Mistoqsi mill-Arbitru semmiex Lm100’l hemm u Lm100’l hawn, nghid li qalilna
‘Ftit ’| hemm u ftit ’l hawn,” imma mhux dik il-qabza kbira.”

Fil-kontroezami, I-llmentatur kompla li:
“Nagbel li ll-polza giet mibjugha lilna hamsa u ghoxrin sena ilu fl-1999.

Mistogsi niftakarx kelma b’kelma dak li kien qalli s-Sur Callus, nghid li certu
kliem tekniku jien ma nistax nifhmu.

Mistoqsi allura jien jekk ma kontx qed nifhmu ghalfejn ma staqgsejtx, hallejtu
ghaddej, nghid li certu kliem ma tkunx tifhmu, tistagsih u jispjegalek.

Qed jinghad li f’'meeting ta’ siegha seta’ spjegali affarijiet ohra minbarra dawk
it-tlett affarijiet li semmejt, nghid li seta’ spjega xi affarijiet ohra imma mhux
affarijiet cari li jindikalna li ser niehdu dan biss li hadna.

Qed jinghad li r-rapprezentant qatt ma qalilna li ser niehdu percentagg, ftit
aktar jew ftit anqgas, u li galilna li nistghu niehdu daqshekk jekk I-affarijiet
jibgghu kif inhuma. Nghid li le, ma qalilniex jekk I-affarijiet jibqghu kif inhuma.
Qalilna lli jekk inhallsu sal-ahhar niehdu Lm17,000.

Qed jinghad li ahna qed nikkontradixxu lilna nfusna meta nghidu, ‘bejn wiehed
u iehor’, ‘sal-ahhar ser niehdu daqshekk’, imbaghad ghidna ‘Lm100 'l hemm u
Lm100°’l hawn’, imbaghad, ‘zgur’, nghid li ged titkellem hamsa u ghoxrin sena
ilu, mhux ilbierah. Hu ghamilha ¢ara li jekk inhalluha sal-ahhar ser niehdu so
much, is-somma li qalilna.

Qed jinghad li jien ibbazajt I-ilment tieghi ghax jien ghandi I-quotation u I-MSV
u Donald Callus kitbuli dawn il-figuri. Mistoqsi naqbilx, nghid li jien Ii niftakar
zgur hu li hu qal li wara hamsa u ghoxrin sena, bejn wiehed u iehor, niehdu dak
l-ammont.

Qed jinghad li -ammont allura ma kienx garantit la ntqal li bejn wiehed u
iehor, nghid li hu kitbu.

Qed nigi referut ghal pagna 12 tal-process li mtliet fl-14 ta’ Mejju 1999 meta
sar il-meeting fejn hawn miktub li nhallas Lm200 kull sena u li fhamsa u
ghoxrin sena nkun hallast Lm5,000 u mbaghad hemm zewg figuri: wahda ta’

4P.101-P. 103
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Lm12,162 u l-ohra Lm16,724 u qed jinghad li jien ged nilmenta li dan I-ammont
ta’ Lm16,724 kien bejn wiehed u iehor imwieghed lili.

Qed jinghad li f'dan id-dokument barra I-figura ta’ Lm16,724 hemm hafna
kliem u figuri ohrajn.

Mistoqsi meta konna ged nimlew dan id-dokument niftakarx xi spjegali dwar
dan id-dokument u dwar il-figuri differenti li hemm, nghid li hu spjegalna imma
din tat-Lm12,000 ma semma xejn fugha u jien ma staqgsejtu xejn fuq it-
Lm12,000. Hu li semma bejn wiehed u iehor tas-Lm16,724. Nghid li
ghamilhielna cara.

Qed jinghad li fil-giegh ta’ dik il-quotation hemm miktub li I-quotation hija
illustration only u ma taghtikx drittijiet. Mistogsi thassibtx meta rajt li din hi
biss ezempju, nghid li naqgra imma jien ma nifhimx kollox. Jien m’inix tekniku,
ma nifhimx f’dawn I-affarijiet.

Nghid li llum ghandi 60 sena u dak iz-zmien kelli naqra izjed minn 30 sena.
Jiena xogholi dejjem waiter go lukandi u affarijiet bhal dawn, u m’inix tekniku
f’dawn I-affarijiet. Pero, dan kollox sar fi zmien qasir. Ara kieku llum il-gurnata
forsi aktar nifhimhom dawn I-affarijiet imma dak iz-zmien lanqas kelli idea.
Nagra, minghalija ged nifhem u ma nifhem xejn.

Nghid li ahna qaghdna fuq il-kelma tieghu. Ahna fdajnih lil din il-persuna;
deher genwin u qaghdna fuq il-kelma tieghu. Dak kollox.

Referut ghal Dok MSV 1 — I-Important Notes — fejn hemm li xejn mhu garantit
u li r-rata tista’ titla’ u tinzel u mistogsi xi nghid dwar dan, nghid li l-istess li
ghidt qabel.

Nikkonfermaw li fuq Dok. MSV 2 li mtela dakinhar tal-14 ta’ Mejju 1999, hemm
il-firma taghna. La xtrajniha, imbaghad, fejn qalilna biex niffirmaw, iffirmajna;
fhimna u ma fhimniex.

Qed jinghad li matul is-snin konna qed nifhmu li I-valuri li kellna fil-quotation
ma kinux ser jintlahqu, nghid li ahna fl-ahhar indunajna.

Qed jinghad li ahna ircevejna ittra fis-26 ta’ Mejju 2010 (Dok. MSV 4)
minghand I-MSV li tghid:
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‘We refer to your recent request for a revised illustration’,

fejn tawni I-figuri kollha u qaluli li I-inqas li probabbli niehu hija €17,000 u I-
aktar li nista’ niehu jahsbu li jkun €27,000.

Qed jinghad allura li jien kont diga naf mill-2010 li I-figura li ser niehu kienet
tvarja bejn €17,000 u €27,000.

Nghid li jien ma tlabthom xejn. Din baghtuha huma u jien kont inhares lejhom
(jien m’inix tekniku f’dawn I-affarijiet) u lanqas biss irrealizzajt dik xi tfisser dak
iz-zmien u nghid li dak iz-zmien kien ghadu nofs triqg hemmhekk.

Ahna once li xtrajniha din, mhux ghax tinjoraha ghax tigi go mohhok kultant,
imma jien naf li ghandi hamsa u ghoxrin sena xi nhallas, inhalli z-zmien jghaddi
u fl-ahhar niehu li xtrajt.

Nghid li d-dokumenti li nghatajt fil-bidu, matul is-snin u fl-2010, mhux
injorajthom as such imma intom tibghatu statement kull sena bhall-bank u
kont nerfaghhom hemm u nhalli z-Zzmien jghaddi. Ahna xtrajna haga li ged
nistennew iz-zmien jghaddi.

Mistogsi ghalfejn ma mortx nilmenta, nghid mela int I-ewwel tbiegh xi haga,
”5

imbaghad, f'nofs triq ... (ma kompliex).
Min-naha taghha, LL, mart I-llmentatur, sahget li:

“Ghax hu kien qgalilna li ser niehdu dik is-somma jekk inhallsu sal-ahhar u ahna
emminnih. Hu ikkonvinéiena.”®

Il-Provditur tas-Servizz ipprezenta |-Affidavit” ta’ Victor Farrugia, i
essenzjalment jirrepeti dak dikjarat mill-istess Provditur tas-Servizz fit-twegiba
ghall-ilment tieghu.

Eventwalment, fis-Seduta tat-28 t’Ottubru 2024, Victor Farrugia halef® il-
kontenut ta’ dan l-istess Affidavit, filwaqt |i I-llmentaturi iddikjaraw® i
m’ghandhomx mistogsijiet x’jaghmlu rigward dan I-Affidavit. Barra minn hekk,

5P.103-P. 105
®p. 105
7P.108-P. 113
8p.114

° Ibid.
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Dr Veronica Grixti ddikjarat li I-Provditur tas-Servizz m’ghandux iktar provi xi
jressaq minhabba li r-rapprezentant tal-istess Provditur tas-Servizz li biegh il-
polza ilmentata m’ghadux maghna.

L-Arbitru, imbaghad i¢¢ara xi punti dirett mal-limentatur:
“Fil-verbal tas-seduta tat-12 ta’ Settembru 2024, s-Sur BL qal:

‘Nghid li gie d-dar u beda jispjegalna fuq din il-polza. Nghid li ahna m’ahniex
teknici; f'dawn I-affarijiet ma nifhmux. Imma, minn hawn u minn hemm, bdiet
toghgobna. Kien spjegalna kif tahdem, bhal speci, din inhallsu Lm200 fis-sena
ghal hamsa u ghoxrin sena.

Jekk, Alla jhares qatt, ikun hemm xi mewt, imbaghad, niehdu xi Lm4,000 kien
qgal u I-funerali. Qalilna li jekk nibgghu hajjin, jekk Alla jrid, imbaghad, fl-ahhar
tal-hamsa u ghoxrin sena, x’hin timmatura niehdu Lm17,200 filwaqt li beda
jikteb I-ammonti.

Nghid li avolja b’dik is-somma, ridna nahsbuha ftit, mhux ser nagbdu u
naghmluha mill-ewwel. Nghid li minn hawn u minn hemm, ghogbitna u
accettajna li naghmluha. Imbaghad bdejna nhallsu I-Lm200 fis-sena.’

Mistoqsi mill-Arbitru kemm-il meeting sar mas-Sur Donald Callus peress li dan
donnu jindika li ma kkonkludejniex dak il-hin u jindika xi forma ta’ meeting
iehor, nghid li inti tibda tahseb u tara imma ddecidejna dakinhar f'dak il-
meeting stess. Nghid li le, ma Itqajniex wara biex niffirmaw il-karti.

L-Arbitru jghid li fl-ahhar seduta, I-ilmentatur qal li r-rapprezentant
iggarantixxilhom jew fehemu li ggarantixxilhom is-somma ta’ Lm17,200 imma
mbaghad qal li jista’ jkun hemm xi varjazzjoni, bejn wiehed u iehor, ftit | hemm
u ftit ’l hawn imma mhux kemm nizlet.

Mistogsi mill-Arbitru xi kliem uza r-rapprezentant wagqt il-bejgh tal-polza
rigward is-somma ta’ Lm17,200, nghid li waqt li beda jikteb dak I-ammont,
qalilna, ‘Wara 25 sena tiehdu Lm17,200 bejn wiehed u iehor.’

Mistogsi fuq is-somma ta’ Lm12,000, nghid li fuq din is-somma ma semma’
xejn.

10 1bid.
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Mistogsi qrajtx id-dokumenti, nghid li f’dak in-naqra hin mhux ser taqra dak
kollu. Nghid li jiena bdejt inhares imma jien m’inix tekniku, m’inix ser nifhem.

L-Arbitru jghid li f’25 sena I-llmentaturi hallsu Lm200 fis-sena li jigu Lm5,000.
U r-rapprezentant qalilhom li fl-ahhar ser jircievu Lm12,000 jew Lm17,200.
Mistogsi kif ma rajnihiex stramba li ged ninvestu Lm5,000 u wara 25 sena
niehdu Lm17,200, nghid li, le, anzi; ma rajnihiex stramba ghax 25 sena vera
twal. Le, ma rajnihiex li ma taghmilx sens li ahna nhallsu Lm200 fis-sena u wara
25 sena niehdu din is-somma.”*

Hawn I-Arbitru ddikjara!? li dawn it-twegibiet tal-llmentaturi ghall-mistogsijiet
tieghu ser jittiehdu bhala s-sottomissonijiet finali taghhom.

[I-Provditur tas-Servizz ipprezenta s-sottomissjonijiet finali tieghu:

“Is-Sinjuri ged jallegaw li MSV wieghdet I-Estimated Maturity Value fl-ammont
ta’ Lm17,200. L-MSV qatt ma wieghdet dak I-ammont. Fil-fatt, johrog mid-
dokumenti li s-Sum Assured biss kien garantit u I-kumplament tal-figuri I-
ohrajn kienu estimated.

U dan ghandna I-Quotation (fol. 12 u 13), ghandna I-Important Notes (Dok.
MSV1), Product Information (Dok. MSV2), il-Bonus Statements (Dok. MSV3) u
r-Revised Illustrative Maturity Value (Dok. MSV4). Kif ukoll, kellhom I-
opportunita, permezz tal-Avviz Statutorju illi wara li jaraw id-dokumenti,
jikkancellaw il-polza.

Minkejja dan kollu, xorta mhux qed nitkellmu dwar xi telf anzi gwadann ta’
3.75%; u kellhom ukoll life cover li ghall-grazzja t’Alla ma kellhomx bzonnu,
imma kien hemm.

Fl-umli fehma taghna nghidu li hemm inaffidabilita tal-ilmentatur, mhux
minhabba xi gideb jew xi haga hekk, imma minhabba xi nugqas ta’ memorja
minhabba li kif qal is-Sur BL,

‘Konna xi ftit xettici ghax mhux ser tagbad u tixtri hekk.’

1p.114-P. 115
12p. 115
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Imma, imbaghad, ma kienx qed jimpurtah mid-dokumenti la waqt li kien ged
jixtri u lanqas matul il-polza; u I-fatt li meta ma fehemx, hallih ghaddej u ‘fejn
qgalilna biex niffirmaw, iffirmajna; fhimna u ma fhimniex.’

Ahna m’ahniex qged nghidu li s-salesman da parti tieghu sfurzah imma jekk ta
I-impressjoni li ged jifhem mhux tort tas-salesman.

Kien hemm kontradizzjoni ohra wkoll fejn jghid, ‘Nghid li avolja b’dik is-
somma, ridna nahsbuha ftit, mhux ser nagbdu u naghmluha mill-ewwel’, u dan
jikkontradixxi ma’ dak li qal li saret laggha wahda, fejn qal, ‘Ma hallilniex il-
karti maghna biex nahsbuha imbaghad niltaqghu il-gimgha d-diehla,’ jigifieri
hemm kontradizzjoni: filli serja hafna u mhux ser naqbdu u niddeciedu imma
mbaghad xorta iddecieda.

Hemm ukoll I-inkonsistenza li ser jehodhom zgur fejn filli qal, ‘bhal speci,
Lm100 ’l hemm u Lm100 ’I| hawn.” U meta I-Arbitru staqsih jekk qgalx ezatt,
‘Lm100 ’l hemm u Lm100 ’l hawn,’ biddel il-kliem u qal, ‘Ftit ’| hemm u ftit ’I
hawn.’ U, allura, ma kienx qged juza I-kliem ta’ Donald Callus.

U meta rega’ gie mistogsi jekk jiftakarx ezatt x’qallu, I-ilmentatur qal, ‘Qed
titkellem hamsa u ghoxrin sena ilu, mhux ilbierah,’ jigifieri ged jammetti li
mhux qed jiftakar il-kliem verbatim kif qallu Donald Callus imma ghandu
impressjoni.

Haga ohra li ma jiftakarx, filwaqt li kien gieghed jixhed, semma li x’hin
timmatura ‘niehdu Lm17,200,” imma fil-fatt I-Estimated Maturity Value kienet
Lm16,724 u, allura, lanqas qed niftakru I-figura ezatt ahseb u ara kemm qed
niftakru kelma b’kelma I-ispjegazzjoni ta’ Donald Callus.

Meta gie mistoqsi wkoll dwar x’jiftakar f meeting ta’ siegha minbarra dawk it-
tliet affarijiet li semma, qal, ‘Nghid li seta’ spjega xi affarijiet ohra,’ allura, ma
nistghux neskludu li Donald Callus kien spjegalu xi affarijiet ohra dwar I-
Estimated Maturity Value u, ghalhekk irridu nistriehu fuq id-dokumentazzjoni.

lllum m’ghandniex lil Donald Callus hawn u I-memorja tal-limentaturi mhix
cara dags il-kristall ghax nifhem li dawn mhumiex qed jigdbu imma ghax
ghadda z-zmien.
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Huma qalu wkoll li I-ewwel darba li ntebhu kien meta mmaturat il-polza imma
minkejja dan kellhom ir-Revised Maturity Value tal-2010 li turi li ma kinux ser
jiehdu dak I-ammont.”*3

Sema’ lill-partijiet

Ra l-atti kollha tal-kaz
Jikkunsidra:
FIL-MERTU

L-Arbitru jrid jiddeciedi I-kaz b’referenza ghal dak li, fil-fehma tieghu, huwa
ekwu, gust u ragonevoli fi¢-¢irkostanzi partikolari u merti sostantivi tal-kaz.'*

ll-punt krucjali f'dan l-ilment jittratta l-allegat informazzjoni moghtija lill-
lImentaturi fil-mument |i I-polza giet mibjugha lilhom, u dan fir-rigward tal-
ammont li huma kellhom jircievu mal-maturita.

L-Arbitru jrid imur ghall-waqt li kienet ged tinbiegh il-polza ilmentata, x'gie
mwieghed lill-llmentaturi u x’eventwalment gie moghti jew offrut lilhom mal-
maturita. Irid jara ukoll kif sar il-bejgh tal-prodott ilmentat u, fug kollox, jekk
dan lahagx ‘-aspettattivi ragonevoli u legittimi tal-konsumaturi u dan
b’referenza ghaz-zmien meta jkun allegat li jkunu sehhew il-fatti li jkunu taw lok

ghall-ilment.”*®

Hawn I-Arbitru ghandu sitwazzjoni fejn, fir-rigward tal-mod kif sar il-bejgh tal-
polza in kwistjoni, ghandu biss f'idejh il-verzjoni tal-llmentaturi, minhabba li,
sfortunatament, ir-rapprezentat tal-Provditur tas-Servizz li biegh din I-istess
polza, illum huwa mejjet. Ghalhekk dan il-kaz jipprezenta cirkostanzi ta’ zbilanc
li ma jippermettux lill-Arbitru jkollu wkoll il-verzjoni tar-rapprezentant li kien
prezenti fil-mument tal-bejgh u, ghalhekk, |-Arbitru sema’ biss qanpiena wahda.
Minhabba f'hekk, huwa iktar difficli ghall-Arbitru sabiex jasal ghal konkluzjoni
jekk dan kienx kaz ta’ mis-selling min-naha tar-rapprezentant tal-Provditur tas-

13p,.115-P. 117
14 Kap. 555, Artiklu 19(3)(b)
15 Kap. 555, Artiklu 19(3)(c)
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Servizz jew xi forma ta’ memorja selettiva min-naha tal-limentaturi li jiftakru biss
dak li jridu.

Ghaldagstant, fid-deher ta’ dan kollu, |-Arbitru ser jiffoka fuq id-dokumenti
pprezentati flimkien mad-dikjarazzjonijiet tal-llmentaturi infushom sabiex ikun
jista’ jasal ghal din id-decizjoni.

Fl-ilment taghhom, I-limentaturi sostnew li r-rapprezentant kien spjegalhom car
u tond l-ammont li riedu jhallsu kull sena u kemm eventwalment kien ser ikun I-
ammont finali li kellhom jircievu mal-maturita, jigifieri wara hamsa u ghoxrin
sena.

Fix-xhieda taghhom, huma mbaghad stgarrew |i meta kien id-dar taghhom, |-
istess rapprezentant spjegalhom il-polza, fejn apparti -ammont li huma riedu
jhallsu, spjegalhom ukoll li “Jekk, Alla jhares qatt, ikun hemm xi mewt,
imbaghad, niehdu xi Lm4,000 kien qal u I-funerali. Qalilna li jekk nibgghu hajjin,
jekk Alla jrid, imbaghad, fl-ahhar tal-hamsa u ghoxrin sena, xhin timmatura
niehdu Lm17,200 filwagt li beda jikteb I-ammonti.”*®

Fl-ilment taghhom, huma indikaw li r-rapprezentant tal-Provditur tas-Servizz
gatt ma qgalilhom li s-somma kkwotata lilhom tista’ tonqgos, u insistew li kieku
mhux ghax ghogbithom is-somma finali, kienu jinvestu flushom x’imkien iehor.

Kif diga intgal aktar kmieni, |-Arbitru jsib ¢ertu diffikulta biex jifhem jekk dan
kienx kaz fejn is-salesperson li b’'mod imprudenti emfasizza s-sabih u ma kienx
kawt bizzejjed biex jispjega sew id-differenza bejn dak li kien garantit u dak i
kien stmat, jew inkella kienx kaz fejn I-llmentaturi fehemu dak li riedu jifhmu u
ma kinux insidjuzi bizzejjed biex jaghtu importanza anke |-aspetti mhux garantiti
tal-quotation, avolja dawn gew spjegati.

Fl-istess waqt, |-Arbitru ma jistax ma jinnotax li spjegazzjoni dwar il-mod kif
tahdem il-polza, partikolarment dwar il-bonuses u kif dawn jigu allokati, giet
anke moghtija lill-llmentaturi f'dokumenti ohra, partikolarment f'dokument
titolat ‘Product Information’, li kopja tieghu giet sottomessa mill-Provditur tas-
Servizz, u lidan gie anke pprezentat lill-limentaturi infushom u iffirmat minnhom
stess.

p.101-P. 102
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Minkejja li fl-ilment taghhom, I-limentaturi stqarrew li gatt ma kien intgal lilhom
li s-somma originarjament ikkwotata setghet tonqos, meta mistogsija mill-
Arbitru dwar jekk ir-rapprezentant kienx galilhom li s-somma kienu ser jehduha
zgur, I-llmentatur gal “.. nghid li bejn wiehed u iehor.”’

Meta mbaghad rega gie mistoqgsi mill-istess Arbitru jekk ir-rapprezentant kienx
qalilhom li ser jehduhom zgur jew inkella qalilhomx li bejn wiehed u iehor, I-
llImentatur stqarr li ‘... gal li bhal speci Lm100 ‘I hemm u Lm100 ‘I hawn, imma

18 Wara li rega’ gie mistogsi dwar din l-ahhar dikjarazzjoni,

tana dak I-ammont.
I-llmentatur imbaghad qal ‘... nghid li qalilna “Ftit | hemm u ftit ‘| hawn” imma

mhux dik il-qabza kbira.”*

L-Arbitru jinnota t-tliet verzjonijiet moghtija mill-limentatur f'dan ir-rigward u,
ghaldaqgstant, minghajr I-ebda dubju jikkonkludi li I-llmentaturi kienu konxji tal-
fatt li -ammont ikkwotat lilhom seta’ jvarja, filwaqt li, kif anke indikaw huma
stess, kienu konxji tal-element ta’ kopertura fuq il-hajja bhala benefi¢cju offrut
taht l-istess polza.

Barra minn hekk, I-Arbitru jaghti wkoll kunsiderazzjoni ghall-fatt li minkejja li I-
lImentaturi sostnew li saret laggha wahda biss bejnhom u r-rapprezentant biex
giet mibjugha |-polza ilmentata, I-llmentaturi infushom ammettew li hasbuha
fuqg dak li kien intqal lilhom. Fil-fatt, I-llmentatur xehed li, ‘Nghid li avolja b’dik
is-somma, ridna nahsbuha ftit, mhux ser nagbdu u naghmluha mill-ewwel.
Nghid |li minn hawn u minn hemm, ghogbitna u accettajna li naghmluha.
Imbaghad bdejna nhallsu I-Lm200 fis-sena.’?°

L-Arbitru jara possibilita gawwija li fil-fatt saret aktar minn laggha wahda la
darba I-llmentaturi stess ammettew li riedu jahsbuha sew. Dan apparti I-fatt
ukoll li huma anke kellhom cooling off period ta’ gimaghtejn ohra wara li sar il-
kuntratt tal-polza biex jergghu jahsbuha.

Biex tintlahaqil-figura kkwotata jrid isir ‘compounding’ b’rata gholja li ghalkemm
kienet fattibbli fis-sena ta’ gabel is-sena 1999, ma kinitx xi haga li setghet tigi
sostnuta u garantita ghal 25 sena shah. Anke persuna mhux tant intiza fil-finanzi

17p. 102
8p. 103
9 Ibid.

20p. 102
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tifthem li mhux floku tassumi li dawn ir-rati kienu ser jibqghu f'dak il-livell ghal 25
sena specjalment peress li I-kontribuzzjonijiet taghhom kienu mifruxa fuq 25
sena u mhux xi ‘lump sum investment’ li tista’ tigi investita mill-ewwel biex
torbot ir-rati tal-imghax ghal zmien twil. Dan apparti li dak iz-zmien, bonds ghal
terminu twil fil-Lira Maltija ma kinux jezistu.

Min-naha l-ohra, I-Arbitru jhoss li I-Provditur tas-Servizz messu kien aktar kawt
fil-kwotazzjonijiet li johrog u flok wahda messu hareg spectrum  ta’
kwotazzjonijiet mahduma b’rati differenti ghax fuq perjodu ta’ 25 sena xejn ma
jibga’ stabbli. Fil-fatt, inghad li wara s-sena 2000, bdew johorgu tliet
kwotazzjonijiet u mhux wahda, u dan kien jghin biex il-klijent jifhem li ma kien

hemm xejn garantit ghal 25 sena.

Ghalhekk, ghar-ragunijiet kollha moghtija aktar ’il fuq f'din id-decizjoni, I-
Arbitru jiddeciedi li I-ilment huwa wiehed gust, ekwu u ragonevoli, u ser
jilgghu limitatament sakemm dan huwa kompatibbli ma’ din id-decizjoni.

Kumpens

F'dan il-kaz, |-Arbitru qed jaghti rimedju ghaliex ihoss li l-aspettattivi tal-
lImentaturi, sal-limitu ta’ fejn kienu legittimi, ma gewx milhuqa. L-aspettattivi
taghhom kienu li mal-maturita tal-polza kienu ser jiréievu s-somma ta’
€38,969.25, li izda fid-data tal-maturita gew offruti ferm ingas. lzda, ma jistax
jinghad li I-aspettattivi tal-llmentaturi kienu kompletament legittimi.

L-Arbitru jrid jasal ghal kumpens li jrid ikun ibbazat fuq gustizzja ekwitattiva kif
huwa sanzjonat li jaghmel espressament permezz tal-Artikoli 19(3)(b) u 26 tal-
Kap. 555 tal-Ligijiet ta’ Malta. Filwaqt li jara wkoll li dan l-ammont ikun
ragonevoli, ma jistax ikun preciz minhabba li hemm diversi fatturi li jridu jigu
ikkunsidrati. Minkejja li I-llmentaturi indikaw li kieku ma gietx ikkwotata din is-
somma finali lilhom, huma kienu jinvestu x’imkien iehor, ma giet ipprezentata I-
ebda prova li dak iz-zmien huma, fil-fatt, kellhom xi ghazla ghajr polza bhal dik
ilmentata jew inkella kont bankarju b’rati ingas. Ghaldaqgstant, I-limentaturi
lanqgas ipprezentaw xi tip ta’ prova li minhabba li huma ddecidew li jiehdu I-polza
offruta a bazi tal-informazzjoni moghtija lilhom, huma garrbu xi tip ta’
opportunity loss.
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Fuq kollox, minghajr pregudizzju ghal dak dikjarat hawn fuq, I-Arbitru ma jhossx
li permezz ta’ dinil-polza, wiehed ghandu X’jitlef. Appartil-element ta’ kopertura
fuq il-hajja, I-llmentaturi kellhom i¢-¢ans li jikkontribwixxu ghat-tfaddil permezz
ta’ din l-istess polza u dan billi jhallsu ammont zghir kull sena ghal hamsa u
ghoxrin sena shah.

Barra minn hekk, meta I-Arbitru hares lejn I-andament kumplessiv tal-polza, ra li
r-rendiment taghha kien ta’ ftit inqas minn erbgha fil-mija®! li, fi¢c-Cirkostanzi
kollha, ma kienx wiehed hazin u, ghalhekk, dan ghandu wkoll jigi ikkunsidrat fi
sfond fejn il-kapital tal-investiment kien sostanzjalment garantit. Anke kellhom

beneficcju ta’ kopertura fuq hajjithom li beda mill-ewwel gurnata tal-polza.

Ghalhekk, meta gies i¢-Cirkostanzi kollha tal-kaz, I-Arbitru wasal ghad-decizjoni
li mhux ekwu li jilga’ it-talba shiha tal-llmentaturi, u jiddeciedi li s-somma xierga
li ghandha tinghatalhom bhala kumpens hija dik ta’ €2,515.

Ghaldagstant, ai termini tal-Artikolu 26(3)(c)(iv) tal-Kap. 555 tal-Ligijiet ta’
Malta, |-Arbitru qed jordna lil MAPFRE MSV LIFE p.l.c. thallas lill-limentaturi s-
somma ta’ elfejn, hames mija u hmistax-il ewro (€2,515) b’zieda mas-somma
diga offruta, cioé, mas-somma ta’ €16,768.01,%2 u, ghalhekk, ihallashom is-
somma kumplessiva ta’ €19,283.01.

ll-kumpens ghandu jithallas fi zmien hamest ijiem ta’ xoghol mid-data ta’ din
id-decizjoni. Jekk dan ma jsirx, il-hlas ghandu mbaghad isir bl-imghax ta’
3.40%2 fis-sena mill-iskadenza tal-hamest ijiem sad-data tal-hlas effettiv.

L-ispejjez ta’ dan il-kaz huma ghall-Provditur tas-Servizz.

Alfred Mifsud
Arbitru ghas-Servizzi Finanzjariji

21p 83;P.113
2p .8
23 Ekwivalenti ghall-MRO rate tal-Bank Centrali Ewropew
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Nota ta’ Informazzjoni relatata mad-Decizjoni tal-Arbitru

Dritt ta’ Appell

Id-Decizjoni tal-Arbitru legalment torbot lill-partijiet, salv id-dritt ta’ appell
regolat bl-artikolu 27 tal-Att dwar |-Arbitru ghas-Servizzi Finanzjarji (Kap. 555)
(‘I-Att’), maghmul quddiem il-Qorti tal-Appell (Kompetenza Inferjuri) fi zmien
ghoxrin (20) gurnata mid-data tan-notifika tad-Decizjoni jew, fil-kaz li ssir talba
ghal kjarifika jew korrezzjoni tad-Decizjoni skont I-artikolu 26(4) tal-Att, mid-
data tan-notifika ta’ dik l-interpretazzjoni jew il-kjarifika jew il-korrezzjoni hekk
kif provdut taht I-artikolu 27(3) tal-Att.

Kull talba ghal kjarifika tal-kumpens jew talba ghall-korrezzjoni ta’ xi zbalji fil-
komputazzjoni jew klerikali jew zbalji tipografici jew zbalji simili mitluba skont |-
artikolu 26(4) tal-Att, ghandhom isiru lill-Arbitru, b’notifika lill-parti I-ohra, fi
zmien hmistax (15)-il gurnata min-notifika tad-Decizjoni skont I-artikolu
msemmi.

Skont il-prattika stabbilita, id-Decizjoni tal-Arbitru tkun tidher fis-sit elettroniku
tal-Ufficcju tal-Arbitru ghas-Servizzi Finanzjarji wara li jiskadi |-perjodu tal-appell.
Dettalji personali tal-ilmentatur/i jkunu anonimizzati skont l-artikolu 11(1)(f) tal-
Att.

L-Ispejjez tal-Proceduri

Skont |-artikolu 26(3)(d) tal-Att dwar I-Arbitru ghas-Servizzi Finanzjarji (Kap. 555)
(‘I-Att’), I-Arbitru ddec¢ieda min ghandu jhallas l-ispejjez tal-proceduri u f'liema
proporzjon, skont i¢c-Cirkostanzi partikolari tal-kaz.

L-ispejjez tal-proceduri mhumiex limitati ghall-pagament tal-ispejjez applikabbli
fug ilment maghmul mal-Ufficéju tal-Arbitru ghas-Servizzi Finanzjarji
(prezentament Ewro25), imma jistghu wkoll jinkludu kull pagament
ragonevolment u legalment applikabbli ta’ spejjez professjonali u legali mhallsa
mill-lmentatur, limitati ghal atti pprezentati matul il-kaz. Tali spejjez
professjonali m’ghandhomx jinkludu spejjez gudizzjarji jew hlasijiet ohra
kontingenti maghmula barra |-proceduri tal-kaz.

L-ammont ta’ tariffi u spejjez rigward servizzi professjonali jew ta’ konsultazzjoni
moghtija lill-konsumaturi relatati mat-talbiet jew proceduri taht I-Att, li jistghu
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legalment u ragonevolment jintalbu bhala parti mill-ispejjez tal-proceduri,
mhumiex specifikati fid-dispozizzjonijiet prezenti tal-Att.

L-Arbitru jistenna izda li tali tariffi u spejjez ghandhom jirriflettu t-tariffi u spejjez
hekk kif stipulati u applikabbli ghal proceduri maghmula fil-Qorti Civili ta’ Malta
fil-Kodici ta’ Organizzazzjoni u Procedura Civili.
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