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(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru:- 11/2017

Carmel Bartolo u Nicholina Bartolo
bin-numru tal-karta tal-identita 173252(M) u 955449(M) rispettivament
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Vs

Crystal Finance Investments Ltd (C26761)
(appellanti)

5 ta’ Novembru, 2018.

1. Rat illi permezz ta’ Iment pprezentat quddiem |-Arbitru ghas-Servizzi
Finanzjarji fis-7 ta’ Lulju 2016, I-appellati odjerni Imentaw illi:

1.1. Saru irregolaritajiet meta nbidel ir-risk profile taghhom u ma giex
spjegat lilhom I|-implikazzjoni ta’ din il-bidla. Inoltré, huma dejjem
specifikaw li kienu geghdin jinvestu t-tfaddil ta’ hajjithom bl-iskop
li jigi preservat il-kapital u ghalhekk il-provditri¢i tas-servizz kellha
I-obbligu li tizgura li r-risk profile taghhom ma kienx inkonsistenti
mal-investiment.

1.2. Ma gewx spjegati lilhom il-formoli li kienu ged jimlew u ghalhekk
ma fehmux |-import tal-informazzjoni hemm kontenuta.

1.3. Ma kellhomx l|-esperjenza mehtiega sabiex ikunu eligibbli li jidhlu
finvestiment breturn gholi u klassifikat BBB-, ossija investiment
mhux fil-klassi ta’ /nvestment grade. Lanqas kienu konsapevoli
tas-sinifikat tal-crediit rating u min kienu |-entitajiet li geghin joffru
dawn l-investimenti.

1.4. L-investiment f'8.25% MT-Energie GmbH messu gatt ma gie
rakkomandat lilhom peress li dan il-bond kien sejjer hazin minn
ferm gabel ma saritilhom ir-rakkomandazzjoni li jinvestu fih.



1.5. Il-provditri¢i tas-servizz nagset milli taghmel analizi mirquma tal-
investiment rakkomandat sabiex jac¢certa ruhha li I-parir minnha
moghti jkun akkurat u fondat.

1.6. Il-provditrici tas-servizz qatt ma nfurmathom li I-entita li harget il-
bonds kienet nbdiet pro¢eduri ta’ insolvenza u i
konsegwentement kien hemm riskju i jitilfu I-investiment
taghhom;

1.7. Matul il-laggha ta’ Lulju 2015 ma nghataw I-ebda parir dwar |-
investiment, ma gewx infurmati li I-investiment kien sejjer ahjar
milli kien sejjer fMarzu u ma gewx infurmati li setghu johorgu
minn |-investiment meta riedu;

1.8. Minkejja li talbu informazzjoni dettaljata ulterjuri, ma réevew I-
ebda aggornament dwar I-investiment taghhom f° MT-Energie
GmbH jew il-proceduri ta’ insolvenza ta’ din I-entita.

Talbu ghalhekk li rifuzjoni shiha tal-investiment totali f'8.25% MT-Energie
GmbH fl-ammont ta’ Lm11,000, flimkien ma spejjez professjonali mhallsa lill-
provditri¢i tas-servizz bir-rata ta’ 2% u spejjez legali ohra inkorsi fil-pro¢eduri
tal-ilment.

2. Is-socjeta intimata u provditrici tas-servizz wiegbet! illi in linea preliminari: (i)
I-Arbitru ghas-Servizzi Finanzjarji m’ghandux gurisdizzjoni sabiex jisma’ u
jiddeciedi I|-vertenza odjerna peress li I-partijiet issottomettew ghall-
gurisdizzjoni tal-Qrati ta’ Malta a tenur tal-artikolu 17 tat-7erms of Business
Agreement; (ii) l-azzjoni hija preskritta; u (iii) lI-ilment huwa null a tenur tal-
artikolu 789(1)(c) tal-Kap. 12 tal-Ligijiet ta’ Malta peress li minnu ma
tirrizultax il-bazi tal-lanjanza fil-konfront taghha. Fil-mertu ¢ahdet I-ilment
bhala fieragh u infondat fil-fatt u fid-dritt inkwantu hija agixxiet kif rikjest
mill-qafas regolatorju applikabbli u skont I-ghola livell ta’ diligenza mistennija
fil-ligi. Eccepiet ulterjorment li kwalunkwé telf li garrbu Il-ilmentaturi huwa
rizultat ta’ credit risk inerenti fiinvestiment fit-tip ta’ bonds li fihom investew
I-ilmentaturi, liema bond kien xierag ghalihom fil-mument li nghatalhom
parir dwaru, spec¢jalment tenut kont tal-fatt li kien ilhom jinvestu f'bonds
simili, tramite s-servizzi taghha, mill-2005.

3. Fis-26 ta’ Jannar 2017 |-Arbitru ghas-Servizzi Finanzjarji ddecieda I-ilment billi
laga” l-ilment tal-ilmentaturi /n parte u ordna lill-provditur tas-servizz
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finanzjarju, cioe" lil Crystal Finance Investments Ltd ihallsu lill-ilmentaturi s-
somma ta’ hamest elef u hames mitt Ewro (€5,500), bimghax ta’ hamsa fil-
mija fis-sena mid-data ta’ din id-decizjoni sad-data tal-effettiv pagament.
B'kull parti ggorr l-ispejjez taghha.

4. Is-socjeta Crystal Finance Investments appellat jn parte minn din id-decizjoni
u talbet i ‘d-decizjoni appellata tal-Arbitru ghas-servizzi Finanzjarji moghtija
fis-seduta tas-27 ta’ Jannar 2017 fl-ismijiet premessi, tigi riformata jew
modifikata billi din [-istess Qorti tikkonfermaha in kwantu d-decizjoni
appellata cahdet dik il-parti tat-talba tal-Iimentaturi Appellati, u thassarha u
tirrevokaha in kwantu gie milqugh [-Ilment tal-Appellati in parte fejn is-
Socjeta Appellanti giet ikkundannata thallas (i) kumpens ta’ hamest elef u
hames mitt Ewro (€5,500) lill-Iimentaturi Appellati bl-imghax ta’ 5% mid-
data tal-istess decizjoni appellata sal-pagament effettiv, kif ukoll (i) I-
ispejjez tal-proceduri biex b'hekk [-Iiment tal-Iimentaturi Appellati jigi
michud in toto bl-ispejjez kemm taz-Zewg Istanzi kontra [-Iimenatur
Appellati.”

5. L-aggravji tas-socjeta appellanti huma li:

I |-e¢Cezzjoni taghha dwar in-nuqgas ta’ gurisdizzjoni tal-Arbitru li
jisma’ u jiddeciedi I-kaz kellha tigi milqugha u konsegwentement
kellha tigi liberata mill-osservanza tal-gudizzju;

ii. l-eccezzjoni dwar in-nullita tal-ilment kellha tigi milqugha;

jii.  fil-mertu, ma hemm I|-ebda ragonevolezza, Justizzja u ekwita fil-
konkluzjoni raggunta mill-Arbitru, ossija, li |-appellanti ghandha
thallas nofs it-telf li garrbu Il-ilmentaturi in kwantu tali decizjoni
tmur oltré I-parametri tal-ligi, tal-linji gwida u I-prassi. Tilmenta
ukoll li I-persentagg li giet ikkundannata thallas huwa arbitrarju
oltré I-fatt li s-somma ta’ €11,000 hija skorretta;

iv. hija ma kellha l-ebda obbligu kuntrattwali jew legali sabiex
tinforma I-ilmentaturi fuq i¢-¢aqglieq negattiv tal-investiment, kif

zbaljatament deciz mill-Arbitru;

v. ir-rata ta’ imghax ta’ 5% li giet ordnata thallas fuq il-kumpens
likwidat hija ultra vires il-porteri tal-Arbitru li applika I-ligi hazin;

vi. m’ghandha tbati |I-ebda spejjez.



6. L-appellati wiegbu illi, in linea preliminari: (i) id-decizjoni tal-Arbitru fl-ismijiet
premessi inghatat fis-26 ta’ Jannar 2017 u mhux fis-27 ta’ Jannar 2017 kif
zbaljatament indikat mill-appellanti fit-talba taghha; (ii) kuntrarjament ghal
dak mitlub fl-ahhar paragrafu tar-rikors tal-appell in dizamina, a tenur tal-
artikolu 143 tal-Kap. 12 tal-Ligijiet ta’ Malta ma jistghu jingiebu I-ebda
ragunijiet ulterjuri fit-trattazzjoni in sostenn tal-appell tal-appellanti hlief
dawk indikati fir-rikors tal-appell innifsu; u fil-mertu: id-decizjoni appellata
hija gusta u timmerita konferma.

Ikkunsidrat:

7. Il-fatti huma s-segwenti:

- L-ewwel darba li I-appellati nvestew mal-appellanti kien fI-2005. Dak iz-
zmien specifikawlha li xtaqu nvestiment sigur u filfatt fil-client risk
profile taghhom datat 5 ta’ Jannar 2005 gie ndikat illi r-risk profile
taghhom huwa Yow’u li kienu disposti jinvestu fit-tul.’ L-investiment
shih taghhom kien fl-ammont ta’ GBP44,000 li gejjin minn ‘foreign
funds emanating from foreign sources.’

- Sussegwentement, kull meta ghalaq I-investiment regghu nvestew mill-
gdid dejjem fuq il-parir tas-so¢jeta intimata.? L-investimenti tramite I-
appellanti kienu s-segwenti:*

DATE BOND RATING
13.01.2005 — 14.04.2010 | 5.75 MLC 14 EMTN
13.01.2005 — 11.05.2009 | 5.5 Prudential 09
09.02.2005 — 03.10.2005 | UBS (LUX) Money Market Fund — GBP P-acc
25.05.2009 - 07.08.2012 | 6% GBP HY Bd Portfolio Aug 2012 Ba2 & Ba3
27.04.2010 — 03.04.2013 | 5 34% Euro Medium — Term Notes Banca Monte
dei Paschi di Siena SPA: 2006-30.09.16 (SUB
NOTES)
02.08.2012 — 01.-2.2013 | 6 2% Notes: Enterprise Inns PLC: 16.12.18
Reg-S (SECURED)
07.08.2012 - 20.01.2015 | 5.5% GBP Bond Portfolio 5th March 2017 Bal, B2,
Baal &
Ba2
01.02.2013 — 18.07.2013 | Euro- Medium-Term Notes: Thomas Cook Group | B-
PLC: 2010- 22.06.17 Variable Rating on Rating
Senior
13.02.2013 — 28.04.2013 | 5.25% EUR Bond Portfolio 28th April 2016 | BB, B+,
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BP147 BB+ & BB

05.04.2013 — 04.06.2013 | 9 7/8%: SCHMOLZ & BICKENBACH Luxembourg | B-
S. A.:2012-15.5.19 144A-Reg S

05.06.2013 — 10.07.2014 | 8 7/8% Regd.Notes:Pageslaunes Finance and | B3®
Co.SCA:2011-1.6.18 Reg-S Secured Senior

22.07.2013 - todate 8 /4%:MT-Energie GmbH:2012-4.4.17 BBB-

28.04.2014 — 05.11.2014 | UNIWHEELS — Part of BP147 5.25%

28.04.2014 - todate 7%:RENA GmbH:2010-15.12.15

28.04.2014 - todate 5.25% EUR Bond Portfolio 28th April 2016
BP147.1

14.07.2014 - todate UBS (Lux) Bond Fund — Euro High Yield (EUR) | 5
P-dist

FI-4 ta’ Gunju 2012 sar Client Fact Find iehor minn fejn jirrizulta li I-
appellati gew meqjusa retail clients li talbu investment advice u li kienu
familjari ma’ Malta Government Stocks and Bonds u kellhom strumenti
finanzjarji fis-somma ta’ €25,000. Il-parti tal-formula fejn kellha tigi
ndikata |-'investor’s attitude towards risk’ thalliet vojta u fugha gie
mmarkat ‘account existing updating profile’®

L-imsemmi Client Fact Find gie aggornat fit-28 ta’ Jannar 2013
u din id-darba gie ndikat li ‘investor’s attitude towards risk’
hija ‘medium’ u ‘high’ u li |-ghan tal-investiment kien
*maximise income’.’”

FI-1 ta’ Frar 2013 il-partijiet iffirmaw ‘7erms of Business Agreement —
Retail Clients® izda |-appellati jikkontendu li d-dokument ma kienux
jafu x'fih meta ffirmawh u qatt ma nghataw kopja.’

FI-4 ta’ Lulju 2013 I-appellat Carmel Bartolo iffirma transaction order
sabiex ibieghu |-bonds f'Thomas Cook 2017 @ best bil-valur ta’ GBP
10,000 u jakkwistaw minflok bonds f' 8.25%:MT-Energie 2017 @ best
ghall-prezz ta’ EUR 11,000.%

Fil-client review form rispettiva, li ukoll iggib id-data tal-4 ta’ Lulju 2013
u giet iffirmata mill-appellat Carmel Bartolo, gie specifikat illi |-credit

> L-ilmentaturi ffirmaw standard warning form biex akkwistaw dan il-prodott in kwantu I-provditur tas-

servizz gies li dan il-prodott ma kienx xieraq ghalihom.
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rating tal-prodott maghzul kien BBB- u li kemm il-client risk profile kif
ukoll il-product risk profile kien *medium’u * high”*!

L-akkwist ta’ 11,000 unit f* 8 ¥4%:MT-Energie GmbH:2012-4.4.17 sar
fit-22 ta’ Lulju 2013 ghall-prezz ta’ €10,560.'

L-appellati rcevew s-segwenti rendikonti tal-investiment taghhom fil-31
ta’ Dicembru 2013, fit-30 ta’ Gunju 2014, fil-31 ta’ Dicembru 2014 u fit-
30 ta’ Gunju 2015.1 Dawn kienu jindikaw i l-investiment f' 8.25% MT-
Energie GmbH kellu trading value ta’ 33.9%, 45%, 4.9% u 20.42%
rispettivament.

Peress li ma thallasx il-kupun li kien dovut fuq dawn il-bonds f’April tal-
2015, l-ilmentaturi talbu laggha mal-provditur tas-servizz li saret fit-8
ta’ Lulju 2015."> Kien hemmhekk li l-imentaturi gew infurmati minn
Oliver Demanuele li I-investiment taghhom fl-imsemmi socjeta kien
prekarju hafna. Konsegwentement, fil-21 ta’ Lulju 2015, I-ilmentaturi
baghtu ittra lill-provdiur tas-servizz b’ serje ta’ domandi.’® Din I-ittra
giet imwiegba fit-22 ta’ Lulju 2015 u segwita b’ korrispondenza ohra.'’

FI-20 t" Awissu 2015 I-ilmentaturi ressqu Iment kontra |-provditur tas-
servizz mal-MFSA. Wara diversa korrispondenza u lagghat mal-partijiet,
permezz ta’ ittra indirizzata lill-ilmentaturi datata 16 ta’ Gunju 2016, I-
MFSA infurmat lill-ilmentaturi li ‘we are not at all convinced of the
business decision taken by CFI to recommend a BUY for MT Energie in
July 2013 when it was not clearly evident that at purchase date, the
bond was appealing to retail investors. We also supported this by
stating that the propostition failed to provide for CFI to be acting in the
best interest of its clients. The Unit deemed that there were clearly
sufficient risks which should have dissuaded CFI from recommending
MT Energie to its investors — unless not for speculation purposes.’ Fl-
istess ittra I-ilmentaturi gew infurmati ukoll li * 7he fact that you have
referred your case to the MFSA does not prejudice your right to seek
other means of legal redress. Indeed, you may now submit your
compalint for consideration to the Office of the Financial Arbiter. At this
point we would like to make you aware that the remit of the Consumer
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10.

11.

12.

13.

14.

Complaints Unit within the Malta Financial Services Authority is being
currently phased out and replaced by the Office of the Arbiter for
Financial Services ... %

- Fis-7 ta’ Lulju 2016 gie pprezentat I-ilment tal-appellati quddiem |-
Arbitru li jikkon¢erna limitatament I-investiment fil-bonds 8.25% MT-
Energie GmbH.

II-Qorti se titratta gabel xejn il-pregudizzjali sollevati mill-appellati.

Dwar l-ewwel preqgudizzjali, jirrizulta li id-decizjoni appellata effettivament
inghatat fis-26 ta’ Jannar 2017 u mhux fis-27 ta’ Jannar 2017. Zball li sar fI-
ahhar paragrafu tar-rikors tal-appell, tant hu hekk li fl-istess rikors I-
appellanti tirreferi ghad-decizjoni tas-26 ta’ Jannar 2017. Inoltré, l-appellati
stess jikkon¢edu li ma kien hemm I|-ebda decizjoni ohra bin-numru u fl-
ismijiet premessi fis-27 ta’ Jannar 2017.

L-artikolu 175 tal-Kap. 12 tal-Ligijiet ta’ Malta jipprovdi li:

(2) Kull gorti fi grad ta’ appell tista’ wkoll tordna jew tippermetti fkull
Zmien sas-sentenza, Ii jissewwa kull Zball fir-rikors i bihom ikun tressaq l-appell
Jjew fit-twegiba, kif ukoll kull zball fl-isem tal-qorti Ii tkun tat is-sentenza
appellata, jew fdak tal-partijiet, jew fil-kwalita Ii fiha huma jidhru, jew fid-
data tas-sentenza appellata ...’

Konsegwentement, din il-Qorti tordna li I-kliem ‘moghtija fis-seduta
tas-27 ta’ Jannar 2017 fl-ismijiet premessi’ fl-ahhar paragrafu tar-
rikors tal-appell, jigi sostitwit bil-kliem kliem ‘moghtija fis-seduta

tas-26 ta’ Jannar 2017 fl-ismijiet premessi’.

Dwar il-pregudizzjali I-ohra, din il-Qorti sejra zzomm strettament mal-aggraviji
kif dedotti fir-rikors tal-appell.

Permezz tal-ewwel aggravju taghha s-socjeta appellanti tilmenta li d-
decizjoni tal-Arbitru dwar |-ewwel ecéezzjoni minnha sollevata rigward in-
nuqgas ta’ gurisdizzjoni tal-Arbitru sabiex jisma’ I-kaz, jixhed apprezzament
ghal kollox zbaljat tal-ec¢cezzjoni u tan-natura guridika u konfuzjoni fl-
applikazzjoni tal-principji legali applikabbli.

L-ewwel motivazzjoni moghtija mill-Arbitru in sostenn tad-decizjoni tieghu hija
li ‘/~ilmentaturi ma kellhomx trig ohra hlief Ii jkomplu I-kaz i kienu bdew

8 Fol. 82 - 86.



quddiem /-MFSA’ quddiemu ladarba huwa ha post dik I-entita. Dan ir-
ragunament gie abbinat mal-klawzola 16 tat-7erms of Business
Agreement:*®

Tl-provditur tas-servizz ged jeccepixxi n-nuqgqas ta’ gurisdizzjoni a bazi ta’
Klawzola 17 tat-Terms of Business Agreement (Dok. CFI).

L-Arbitru ged jichad din l-eccezzjoni ghal dawn ir-ragunijiet:

Din l-eccezzjoni hija ibbazata fuq it-Terms of Business Agreement b'referenza
ghall-Klawzola 17 intestata 'Governing Law’.

B'mod konvenjenti, il-provditur jongos milli jsemmi [-Klawzola 16 fl-istess
dokument Ii tipprovdi Ii I-provditur kellu jgis kull ilment mill-kljjent b'mod
ragonevoli u gust, u jekk ma jkunx sodisfatt jista’ jiehu I-ilment tieghu quddiem
I-MFSA. Din kienet referenza ghall-Consumer’s Complaint Unit tal-MFSA, li mad-
dhul fis-sehh tal-Kap. 555 i waqgqgaf [-Ufficgiu tal-Arbitru ghas-Servizzi
Finanzjarji, beda jirreferi lill-klijenti Ii jawvicinawh biex jiehdu I-kaz taghhom
quddiem [-Arbitru ghas-Servizzi Finanzjarji.

Fil-fatt, meta l-ilmentaturi hadu I-kaz quddiem |-MFSA, permezz ta’ ittra tas-16
ta’ Gunju 2016, il-Consumer’s Complaint Unit tal-MFSA informathom hekk:

'The fact that you have referred your case to the MFSA does not prejudice your
right to seek other means of redress. Indeed you may now submit your
complaint for consideration to the Office of the Financial Arbiter. At
this point we would like to make you aware that the remit of the
Consumer’s Complaint Unit within the Malta Financial Services
Authority is being currently phased out and replaced by the Office of

the Arbiter for Financial Services’?’

Ghalhekk, [l-ilmentaturi ma kellhomx trig ohra hlief Ii jkomplu I-kaz, Ii kienu

bdew quddiem [-MFSA, quddiem [-Arbitru i ha post dik l-entita’ Ii kienet
immexxija mill-MFSA.”

15. L-appellanti tikkontendi izda |li I|-kull kunsiderazzjoni dwar il-Consumer
Complaints Unit tal-MFSA hija ghal kollox zbaljata u rrilevanti in kwantu I-
paragun bejn l-imsemmija Unit u |-Arbitru ma jregix.

16. Il-klawzola 16 tal-imsemmi ftehim tipprovdi kif gej:

'16. Complaints

16.1 The Company will take all reasonable steps to handle any complaints by
the Customer fairly and efficiently, and the Company shall keep records of each

19 Milhug bejn il-partijiet fl-1 ta’ Frar 2013.
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complaint and the measures taken for its resolution. The Customer may refer
his/her complaint(s) to the MFSA If it is not satisfied with the manner in which
his/her complaint(s) has/have been handled by the Company.’

17.  Ghalkemm jista’ jaghti |-kaz li bid-dhul fis-sehh tal-Kap. 555 ma kienx ghad
fadal aktar skop ghall-Consumer Complaints Unit tal-MFSA, mil-ligi innifisha
ma jirrizultax illi 1-Uffié¢ju tal-Arbitru ghas-Servizzi Finanzjarji ‘ha post’ il-
Consumer Complaints Unit tal-MFSA kif deciz mill-Arbitru u kif dikjarat mill-
imsemmija Awtorita fl-ittra taghha tas-16 ta’ Gunju 2016 lill-ilmentaturi.
Tant hu hekk illi I-artikolu 21 tal-Kap. 555, dwar il-kompetenza tal-Arbitru,
jipprovdi li:

(2) Arbitru ghandu jirrifjuta li jeZercita s-setghat tieghu taht dan I-Att meta:

(a) I-imgiba Ii jkun sar l-ilment dwarha hi jew kienet soggetta ghal kawza
quddiem qorti jew tribunal mibdija mill-istess persuna Ii tkun ged taghmel
l-ilment u If tkun dwar [-istess mertu:

Izda xejn minn dak Ii jinsab fdan il-paragrafu m’'ghandu
Jinftiehem Ii jimpedixxi I-kompetenza tal-Arbitru Ii jikkunsidra Imenti
li jkunu qgeghdin jigu trattatti jew Ii jkunu gew trattati mill-Awtorita
ghas-Servizzi Finanzjarji ta’ Malta, u r-rakkomandazzjonijiet, direttivi
Jjew decizjonijiet moghtija minn dik I-Awtorita m’'ghandhomx jigu
kkunsidrati bhala Ii taw lok ghal res judicata tal-kaz tal-persuna li
tkun ged taghmel I-ilment; ..."

18.  Kliem li juri d-distinzjoni bejn |-Uffic¢ju tal-Arbitru ghas-Servizzi Finanzjarji u I-
Consumer Complaints Unit tal-MFSA, inkwantu kieku tal-ewwel
semplicement assorba I-funzjonijiet tal-Consumer Complaints Unit tal-MFSA,
ma kien ikun hemm I-ebda htiega li I-Arbitru jinghata |-fakolta sabiex jerga
jisma’ dawk I-ilmenti li kienu diga gew trattati mill-Awtorita ghas-Servizzi
Finanzjarji ta’ Malta u li dwarhom l|-imsemmija Awtorita kienet diga tat
rakkomandazzjonijiet, direttivi jew decizjonijiet.

19.  Fkull kaz, ladarba I-poteri vestiti fl-Arbitru ghas-Servizzi Finanzjarji a tenur
tal-Kap. 555 imorru ben oltré dawk li kellu I-Consumers Complaints Unit tal-
Awtorita ta’ Malta ghas-Servizzi Finanzjarji f'Malta, I-Arbitru ma setghax jasal
ghall-konkluzjoni li I-kompetenza tieghu tista’ tinsilet mill-klawzola 16 tal-
ftehim.

20. Madanakollu, id-decizjoni tal-Arbitru kienet sorretta ukoll fug motivazzjoni
ulterjuri:

‘Barra minn hekk, meta giet redatta I-klawzola in kwistjoni, Ii barra i rreferiet
ghall-kompetenza tal-Qrati Maltin u ghall-MFSA (Consumers Complaints Unit), il-



Kapitolu 555 kien ghadu ma giex fis-sehh u, konsegwentement, il-forum tal-
Arbitru ghas-Servizzi Finanzjarji kien ghadu mhux kostitwit. Ghalhekk ma setax
ikun eskiuz.

Fil-gurisprudenza taghna gie osservat fil-kawza fil-ismijiet "Edgar Cuschieri - vs-
Perit Gustavo R. Vincenti”, Appell Givifi, 13 ta’ Frar 1950, illi “meta fkuntratt il-
partijiet ma jkunux spjegaw ruhhom car, jew posterjorment ghall-kuntratt
Jintervjeni avveniment li jkollu bhala konsegwenza kwistjoni li ma
tkunx giet preveduta u i hemm bzonn tigi magtugha, allura I-Qrati jkunu
obbligati jinterpretaw il-konvenzjoni; u din ghandha tigi primarjament
interpretata skont l-intenzjoni tal-partijiet I jkunu hadu parti fil-kuntratt u Ii tkun
tidher car mill-kumpless tal-konvenzjonijiet. ”

Kif gja' nghad, wara [-konkluzjoni tat-Terms of Business Agreement, il-
legiziatur haseb biex jipprovdi dan il-forum specjalizzat biex jiddisponi ahjar
minn certi tilwimiet fis-settur finanzjarju. Ghalkemm il-kompetenza tal-grati ma
gletx eskluza, u I-Arbitru ghandu kompetenza konkorrenti, I-intenzjoni prezunta
tal-ilmentaturi dwar din l-okkorrenza i sehhet, wara I-kuntratt ta’ bejniethom, hi
i huma jagblu Ii jipprevalixxu ruhhom minn din I-ghodda procedurali iktar
idoneja mill-Qrati jpprovduta mil-legiziatur. Tant i gabu [-ilment taghhom
quddiem [-Arbitru.

Skont il-Kap. 555, I-Arbitru ghandu I-kompetenza Ii jisma’ kazi Ii jmorru lura sal-
2005, kemm-il darba I-ilmentatur ikun ‘'kiijent eligibbli’ u I-provditur ta’ servizz
finanzjarju jaga’ fid-definizzjoni tal-istess ligi.

L-ilmentatur huwa kiijent eligibbli filwagt Ii I-provditur tas-servizz finanzjarju
jaga’ fid-definizzjoni tal-Kap. 555 u, ghalhekk, I-Arbitru ghandu l-kompetenza
Jisma’dan il-kaz.

Barra minn hekk, kif inhu redatt dan id-dokument, il-parti dwar gurisdizzjoni
intestata 'governing law’ kienet aktar intiza Ii jkollha dimensjoni internazzjonali
ghal dawk il-klijenti li mhumiex Maltin. Ghaliex kieku, ghalfejin tissemma Ii
tapplika I-Ligi Maltija fl-istess klawZola? Huwa owvju i bejn kontraenti Maltin
tapplika il-Ligi Maltija. Ir-referenza ghal 'the jurisdiction of the Maltese Courts’
tkompli tamplifika dan [l-argument. U fejin hemm klawZola ta’ portata
internazzjonali, il-kelma 'Courts’ tinkludi wkoll Tribunali mwaggfa bligi.

Li kieku kellha tintlaga’ I-eccezzjoni tal-provditur tas-servizz, ifisser Ii hafna mill-
kazi li ghandu I-Arbitru jridu jmorru I-Qorti.,

Wahada mill-ghanijiet tal-legiziatur, meta holog dan it-Tribunal, kien Ii jnaggas
mill-pressjoni li ghandha I-Qorti beluf ta’ kazi I jidhlu kull sena. Barra minn
hekk, il-legiziatur ried johlog makkinarju i jkun angas kumpless, bi spejjez
angas, u minhabba Ii dan hu settur specjalizzat, u I-procedura stabbilita angas
formali, allura dan it-Tribunal ikun jista’ jagta’ I-kazi bcerta heffa.

Ghal dawn il-mottivi I-Arbitru ged jichad din l-eccezzjoni u jiehu konjizzjoni tal-
kaz.’
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21.

22,

23.

24.

25.

L-appellanti tikkontendi izda li n-natura tal-ewwel ecéc¢ezzjoni taghha kienet
wahda bbazata fuq kuntratt li specifikment jipprovdi li |-foro kompetenti
sabiex jisma’ kwalsiasi vertenza bejnha u I-ilmentataturi huma I-Qrati Civili.
Ghalhekk, fin-nuqqas ta’ frodi, zball jew inkella xi principju
mandatorju ta’ xi ligi specjali, kellu japplika I-principju pacta sunt
servanda. Tghid li dan il-fattur gie ukoll rispettat mil-legislatur fil-
promulgazzjoni tal-Kap. 555 tal-Ligijiet ta’ Malta, senjatament fl-Artikolu
21(1)(a) tal-istess. Tishaqg ghalhekk li I-foro gdid mahlug permezz tal-Kap.
555 m’huwiex wiehed esklussiv izda alternattiv, liema alternattiva giet
xjentement u volutament eskluza mill-partijiet permezz tal-
klawzola gurisdizzjonali numru 17 fil-kuntratt ta’ bejniethom.
Tghid ukoll li I-asserzjoni tal-Arbitru, li dik il-parti tal-kuntratt intestata
‘governing law kienet aktar intiza li jkollha dimensjoni internazzjonali ghal
dawk il-klijenti li mhumiex Maltin, hija gratwita u superfluwa.

Il-klawzola 17 tal-ftehim iffirmat miz-zewg partijiet, tipprovdi li kwalsiasi
tilwima i tista’ tinsorgi minnu hija soggetta ghall-gurisdizzjoni tal-Qrati
Maltin:

'17. Governing Law

17.1 This Agreement is subject to the Laws of Malta and any dispute, which
may arise therefrom, shall be subject to the jurisdiction of the Maltese Courts.”

Klawzola 17 hi ¢ara u m’hemmx htiega ta’ interpretazzjoni. La fil-mument
meta sar il-ftehim fl-1 ta’ Frar 2013 u langas wara li dahal fis-sehh |-Att dwar
I-Arbitru ghas-Servizzi Finanzjarji (Kap. 555 tal-Ligijiet ta’ Malta) fit-18 t’ April
2016,%' ma tirrizulta xi dispozizzjoni tal-ligi |i teskludi |-gurisdizzjoni tal-Qrati
Maltin milli jisimghu u jiddeciedu tilwim dwar imgiba ta’ financial service
provider. Fi kliem iehor, ma jirrizultax li hemm disposizzjoni li taghmel illegali
klawzola bhal dik.

Jirrizulta izda, li wara d-dhul fis-sehh tal-Kap. 555, il-konsumatur inghata bligi
forum alternattiv fejn ifittex ghal rimedju fir-rigward ta’ Iment relatat mal-
imgiba ta’ provditur tas-servizz finanzjarju lilu moghti.

L-artikolu 21 tal-Kap. 555 dwar il-kompetenza tal-Arbitru ghas-Servizzi
Finanzjariji jipprovdi illi:

21 Awviz Legali 132 tal-2016.
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(1)(a) Xejn fdan [-Att mghandu jimplika i [-iiment relatat mal-imgiba ta’
provditur tas-servizz finanzjarju ghandu jkun regolat esklussivament bid-
dispozizzjonijiet ta’ dan I-Att ...”

26. Rilevanti wkoll li I-artikolu 21(2) li jsemmi kazijiet meta I-Arbitru ghandu
jirrifjuta li jezercita s-setghat li ghandu taht il-ligi principali. II-Qorti geghda
tifhem li I-kazijiet li jissemmew mhumiex xi lista ezawrjenti, izda pjuttost li
f'dik id-diposizzjoni gew identifikati tlett sitwazzjonijiet differenti fejn I-
Arbitru m’ghandux kompetenza.

27.  L-ilment tal-appellati hu dwar I-imgiba tas-socjeta appellanti li hi provditur ta’
servizz finanzjarju. Ghalhekk hu Iment li skont din il-ligi specjali, I-Arbitru
ghandu jikkunsidra u jiddeciedi dwaru. Hekk ukoll hu ilment relatat mal-
obbligi kuntrattwali tal-appellanti bhala provditur ta’ servizz finanzjarju fejn
per ezempju fi klawzola 3.4 tal-kuntratt jinghad:

"3.4 For all intents and purposes, the Customer shall be treated as a Retail
Client. Retail Clients enjoy the highest level of cdlient protection in terms of the
Law...

3.6 When providing Investment Advice or Portfolio Management Services, the
Company shall assess whether the transaction to be recommended, or entered
into in the course of providing a Portfolio Management service, is suitable for
the Customer on the basis of the information provided in terms of Clause 3.5”.

28. Madanakollu, l-appellanti tikkontendi I|i I-kompetenza tal-Arbitru ‘giet
xjentement u volutament’ eskluza mill-partijiet permezz tal-klawzola
gurisdizzjonali numru 17 fil-kuntratt.

29.  Jirrizulta li I-imsemmi ftehim li gie ffirmat bejn il-partijiet hu tat-tip standard
form fejn il-konsumatur ikun f'posizzjoni ta’ take it or leave it ghaliex ma
jkollux bargaining power. Ghall-Qorti meta fl-1 ta’ Frar 2013 il-partijiet
iffirmaw il-ftehim, klawzola 17 ma kinitx taghmel sens meta tqies li:

i. ma kien hemm I-ebda element internazzjonali bejn il-partijiet -choice of
Jjurisdiction clause normalment issir sabiex kwistjoni tingata’ minn
gorti ta’ pajjiz maghzul u mhux minn qorti f'pajjiz iehor;

ii. fiz-zmien li kien iffirmat il-kuntratt, il-grati kienu I-uniku post fejn parti
setghet tfittex ghal rimedju kontra |-parti I-ohra minghajr il-htiega
tal-kunsens tal-parti I-ohra. F'dak iz-zmien I|-Att dwar I-Arbitru ghas-
Servizzi Finanzjarji ma kienx ligi. Bizzejjed jinghad li I-abbozz ta’ dik
il-ligi kien pubblikat fil-5 ta’ Gunju, 2015 (Abbozz numru 100 tal-
2015). Ghalhekk zgur li f'dak iz-zmien il-partijiet ma setax kellhom I-
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30.

31.

32.

33.

intenzjoni specifika li jeskludu r-rimedju li jaghti I-Kap. 555 lill-
konsumatur, gialadarba kien rimedju li ma jezistix.

Peress li ma kienx hemm I|-element internazzjonali u |-klawzola in kwistjoni
kienet geghda biss tirrepeti I-ovvju, il-Qorti hi tal-fehma li hemm cirkostanzi
specjali li jwassluha sabiex tiskarta klawzola 17 tal-kuntratt minhabba li
mhemmx dubju li fiz-zmien li I-partijiet iffirmaw il-kuntratt, hadd minnhom
ma seta’ kien gieghed jipprevedi l-introduzzjoni tal-Kap. 555. Ir-rimedju li
jaghti I-Kap. 555 lill-konsumatur quddiem I-Arbitru huwa wiehed ad hoc bl-
ghan i jissimplifika I-aé¢ess tal-konsumatur tas-servizzi finanzjarji ghall-
rimedju kontra I|-provditur tas-servizz. Tali rimedju ghalhekk ma jistax jigi
meqjus rinunéjat ' klawzola li gatt ma giet individwalment pattwita u li saret
meta tali rimedju langas biss kien jezisti. Fi kliem iehor, il-konsumatur ma
seta’ qatt ‘xjentement u volutament’ jeskludi dan id-dritt, kif allegat mill-
appellanti.

Fi¢c-cirkostanzi I-ewwel aggravju hu mi¢hud.

Permezz tat-tieni aggravju taghha, l-appellanti tiddikjara ruhha aggravata
ukoll bill-fatt li I-Arbitru ¢ahad |-e¢cezzjoni minnha sollevata dwar in-nullita
tal-ilment bhala wahda frivola u vessatorja minghajr spjegazzjoni. Tinsisti i
dik I-eccezzjoni kellha tintlaga’ ghaliex hija kienet prekluza milli tressaq difiza
adegwata minhabba I-fatt li fl-ilment ma tirrizulta I-ebda lanjanza diretta lejn
xi agir dirett jew indirett da parti taghha u kif dan allegatament seta’ wassal
ghat-telf ta’ flus li garrbu l-appellati. Tghid li permezz tal-ilment, I-ilmentaturi
jaghmlu biss dikjarazzjoni li sofrew dannu, izda kien I-Arbitru li attribwixxa
tali dannu lilha billi rfina I-ilment u tah bazi legali. Tishaq ghalhekk li |-att
promutur huwa null u d-decizjoni appellata hija v/tra petita.

Id-decizjoni tal-Arbitru f" dan ir-rigward, kienet is-segwenti:

'Din l-eccezzjoni hija, fil-fehma tal-Arbitru, wahda frivola. Il-Kap. 555 Ii jirregola
l-procedura fdin il-materja jistipula fl-Artikolu 22(1) dan Ii gej:

22. (1) Persuna Ii tkun ged taghmel I-ilment ghandha tressaq fiment quddiem I-
Arbitru bil-miktub fejn tidentifika I-parti Ii kontriha jkun sar I-ilment, ir-
ragunijiet ghall-ilment, u r-rimedju li jkun qed jintalab.

L-ilmentaturi dan ghamluh u m’hemm xejn null fdak Ii ghamlu.
Anke gabel ma saru bidliet kbar fil-Kodici tal-Procedura Civili f1-1995, fejn
tnehhew kwazi ghal kollox in-nullitajiet, il-Qrati taghna kienu diga " ddikjaraw li

n-nullita’ ta” att ghandu jkun [-eccezzjoni u mhux ir-regola u dan sabiex il-
gustizzja sostantiva ssehh. Dan japplika aktar u aktar quddiem Tribunal bhal
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dak odjern fejn il-legizlatur stabbilixxa nuqgqas ta’ formalita’ ghall-ekonomija u
-heffa tal-gudizzju.

Ghal dawn il-mottivi din l-eccezzjoni gieghda tigi michuda.”’

34. A skans ta’ ripetizzjoni inulti din il-Qorti tirreferi ghas-sunt tal-ilment tal-
appellati li jinsab aktar ‘| fug, minn fejn jirrizulta car illi I-appellati ma kinux
semplicement geghdin jiddikjaraw il-fatti, kif allegat mill-appellanti, izda
kienu ged jattribwixxu lilha diversi nuggasijiet u rregolaritajiet kemm b’mod
generali kif ukoll specifikament marbuta mal-prodott 8.25% MT-Energie
GmbH. Ighidu ¢ar u tond illi kien kawza ta’ tali nugqasijiet li garrbu telf
finanzjarju. L-ilmenti taghhom jirrizultaw ukoll spjegati fid-dettall fid-
dokumenti mehmuza mal-Formola tal-Ilment.

35.  Ghalhekk din il-Qorti wkoll tal-fehma li dik I-e¢¢ezzjoni hi fiergha.

36. Langas ma jirrizulta li d-decizjoni hi ultra petita. In-nugqgas attribwit lill-
appellanti kien illi minkejja li f" Settembru 2013, cioé ftit wara li I-appellati
akkwistaw |-bonds f'MT-Energie, kien hemm sinjali li din il-kumpannija ma
kinitx sejra tajjeb, hija ma baghtet I-ebda taghrif jew spjegazzjoni lill-
ilimentaturi dwar il-waqgha fil-valur tal-bond in kwistjoni. Dan ukoll fil-
kuntest tal-fatt illi fta langas tlett okkazjonijiet ohra I-intimata Illum
appellanti agixxiet b’'mod differenti u filwaqt li ghamlet monitoring tal-
investimenti tal-ilmentaturi, baghtet ghalihom biex tiggwidhom x’ kellhom
jaghmlu.

37. Dik il-parti tad-decizjoni torbot mal-paragrafu 6 tal-ilment tal-ilmentaturi fejn
jilmentaw li |-provditri¢i tas-servizz qatt ma nfurmathom li I-entita li harget il-
bonds kienet nidiet proceduri ta’ insolvenza u li konsegwentement kien
hemm riskju li jitilfu I-investiment taghhom. Inoltré, dan l-ilment gie sollevat
mill-ilmentaturi kemm qgabel ma ressqu I-ilment taghhom lill-MFSA kif ukoll
matulu, hekk kif jirrizulta mill-provi dokumentariji li gew ezebiti flimkien mal-
ilment li sar quddiem I-Arbitru.?> Ghalkemm jirrizulta li |-imentaturi ma
saghux fuq dan il-punt fin-nota ta’ sottomissjonijiet taghhom, dan ma
jxejjinx il-fatt li tali Iment gie specifikament elenkat fl-ilment promutur.
Ghalhekk mhux il-kaz li I-Arbitru mar oltré I-ilment li sarlu.

38. Ladarba I-ilment sar, |-Arbitru kellu jinvesti fih fil-kuntest tal-qafas regolatorju
applikabbli, kif ghandha taghmel kull awtorita gudizzjarja jew kwazi-
gudizzjarja. Mhux il-kaz ghalhekk li I-Arbitru mar oltré I-poteri tieghu

22 Fol. 48 faccata ta’ wara u 49, 44- 45, 11, 82 facéata ta’ wara — 83.
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39.

40.

41.

42.

43.

semplicement ghaliex irrefera ghal regolament li ma gietx specifikatament
indikat mill-ilmentaturi.

Dan I-aggravju hu mi¢hud ukoll.

Fil-mertu, l-appellanti tilmenta ukoll li ma hemm I-ebda radonevolezza,

gustizzja u ekwita fil-konkluzjoni raggunta mill-Arbitru, ossija, li l-appellanti
ghandha thallas nofs it-telf Ii garrbu I-ilmentaturi, in kwantu tali decizjoni
tmur oltré I-parametri tal-ligi, tal-linji gwida u I-prassi. Tilmenta ukoll Ii:

i [-persentadg li giet ikkundannata thallas huwa arbitrarju oltré |-fatt li s-
somma ta’ €11,000 hija skorretta ghaliex:
a. l-investiment kien ta’ €10,560;
b. I-ilmentaturi ibbenefikaw minn imghax sostanzjali ta” madwar
€680;
c. l-investiment ghadu mizmum mill-klijenti;
i.  m’hemmx ness bejn il-fatt kolpuz u |I-konsegwenza dannuza;
ii. fuq il-portafoll kollu li kellhom mal-appellanti, |-ilmentaturi ghamlu
gliegh.

Marbut ma’ dan hemm ukoll ir-raba’ aggravju fejn |-appellanti tilmenta li hija

ma kellha |-ebda obbligu kuntrattwali jew legali sabiex tinforma l-ilmentaturi
fuqg i¢-Caglieq negattiv tal-investiment, kif zbaljatament deciz mill-Arbitru.

It-Terms of Business Agreement — Retail Clients jaghti s-segwenti tifsira ta’

"Services”:

‘The Services that may be provided by the company, upon the Customers
request, in accordance with the terms and conditions of this Agreement,
namely:

i to give to the Customer a personal recommendation (as defined in
terms of the ISA) in respect of one or more transactions relating to one
or more instruments (hereinafter referred to as "Investment Advice”

7

L-Att dwar is-Servizzi ta’ Investiment, Kap. 370 tal-Ligijiet ta’ Malta jipprovdi

"personal recommendation” shall mean a recommendation presented as
suitable for the person to whom jt /s addressed, or which is based on a
consideration of the circumstances of that person, and must constitute a
recommendation to take one of the following steps:
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44,

45.

46.

47.

48.

(a) to buy, sell, subscribe for, exchange, redeem, hold or underwrite a
particular instrument;

(b) to exercise or not to exercise any right conferred by a particular instrument
to buy, sell, subscribe for, exchange, or redeem an instrument;

(c) to select one or more instruments by reference to which benefits are
wholly or partly payable under a contract of insurance falling within the
meaning of class III - 'linked long term;, of the Second Schedule to the
Insurance Business Act.

A recommendation is not a personal recommendation if it is [ssued exclusively
through distribution channels or to the public. %

Fil-fehma ta’ din il-Qorti, din id-definizzjoni fil-ftehim, marbuta mat-tifsira ta’
‘rakkomandazzjoni personali’ hawn Citata, hija wiesgha mmens u mkien ma
tghid illi *Znvestment Advice” huwa limitat biss ghall-mument gabel ma jsir xi
investiment partikolari, kif pretiz mill-appellanti.

In sostenn tat-tezi taghha, l-appellanti tikkwota parti mill-klawzola 3.2 tat-
Terms of Business fejn jinghad illi:

The Company shall be under no duty to disclose to, or to make use of, or for
the benefit of, the Customer, any information that comes to the notice of the
Company in the ordinary course of its business except information that comes
to the express notice of the Company in the course of it supplying the Services
to the Customer. Information will only be disclosed, or used to the extent that
it does not entail a breach of duty of confidentiality, which may be owed by the
Company to any other person. The Company shall not be obliged to disclose to
the Customer the basis for any Investment Advice or General Recommendations
given by the Company.”’

Fil-fehma tal-Qorti, langas din il-klawzola tal-kuntratt, ma tghid illi I-appellanti
ma ghandha I-ebda obbligu tinforma lill-ilmentaturi minnufih meta jkun
hemm xi ¢aqllieq negattiv tal-investiment, kif allegat minnha. Imkien ma
jirrizulta li supply of advisory services to the customer huwa limitat ghal parir
moghti gabel il-klijent jinvesti f prodott, imbghad jithalla ghal riehu.

—

-appellanti tikkontendi inoltré li l-appellati ma jhallsux ghal tali servizz u I-
uniku obbligu li kellha a tenur tal-klawzola 7.2 tat-7erms of Business kien i
tibghatilhom rendikont darba fis-sena. Tghid li hi nfurmat I-ilmentaturi mhux
darba izda darbtejn fis-sena bil-valuation reports kif ukoll b’avvizi regolari
informali fug I-andament tal-investiment.

L-appellat Carmel Bartolo kkonferma li:

23 | -Ewwel Skeda, Partita 6.
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49.

50.

51.

52.

Kienu galulna i hu investiment fenergija ghax id-dinja kollha kienu sejrin
fdawn [-investimenti. Darba nnutajna /i ma rcevejniex I-imghaxijiet u galulna
biex immorru I-Mosta. Il-Mosta galulna, ma tafux Ii sfaxxat il-kumpannija? Dan
kien f1-2015.

Jien iccekkjajt wara li mort il-Mosta fug I-Internet, u rrizulta i I-kumpannija
kienet ilha sejra lura gabel ma falliet, **

In kontro-ezami tenna:

Jien sirt naf li I-kumpannija tal-energija marret hazin wara Ii tkellimt mas-Sur
Ellul tal-Mosta.

Mill-atti jirrizulta i l-appellati effettivament ircevew il-valuation reports
perjodikament,”® u minn dawn jirrizulta I-andament hazin tal-bonds f'MT-
Energie. F'dan ir-rigward issir riferenza ghar-rapport:

I tal-ahhar ta’ Dicembru, 2013 fejn il-valur kien nizel ghal €3729;

i.  Gunju, 2014 fejn il-valur il-valur tal-investiment kien €4,950;

iii. tal-ahhar ta’ Dicembru, 2015 fejn il-valur tal-investiment nizel ghal
€539;

iv.  Gunju, 2015 fejn il-valur kien €1,146.20;

Izda jirrizulta ukoll li filwaqt li gew avvicinati mill-appellanti dwar
investimenti ohra, ma nghataw I-ebda avviz iehor dwar I-
investiment meritu ta’ din il-kawza. Kienu I-appellati stess li talbu
laga’ fuq dan l-investiment wara li ma ré¢evewx il-kupun relattiv
f'April tal-2015, wara li I-kumpannija li fiha nvestew kienet ilha
sejra hazin ghal kwazi sejtejn. Ghalkemm |-appellanti argumentat i
f'Marzu 2015 kienet ikkomunikat mal-appellati dwar l|-investiment, il-qorti hi
tal-fehma li ma nghatatx prova sodisfacenti ta’ dan.

Bhala stat ta’ fatt jirrizulta illi:

- fl-1 ta’ Frar 2013 kienet I-appellanti li avvi¢inat lill-ilmentaturi ghal review
dwar I-investiment taghhom f’ 6.5% Enterprise 2018;%

4 Fol. 183.
25 Fol. 184.
26 Fol. 40 — 42.
%7 Fol. 109.
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53.

54.

55.

fl-1 t’April 2013 kienet ukoll I-appellanti li talbet laggha mal-ilmentaturi
dwar ‘5.75% MPS 2016. Due to current situation in MPS clients were
approached to review their position in MPS. This was done in view to
reduce or eliminate clients exposure in this bank.**®

fl-1 ta’ Gunju 2013 l-appellanti talbet laggha ohra mal-ilmentaturi, din id-
darba sabiex isir ‘review of bond 9.875% Sch & Bic 19*%

fl-4 ta’ Lulju 2013 Il-appellanti talbet laggha ohra mal-appellati sabiex isir
‘Review of Bond — Thomas Cook 17+*°

fit-22 ta’ Lulju 2013, I-appellati ghamlu I-investiment fl-8 /1%
MT Eergie GmbH;

fis-7 ta’ Lulju 2014 kienet l-appellanti li avvi¢inat lill-ilmentaturi ghal
review dwar l-investiment taghhom f’ 6.5% Enterprise 2018;3*

fl-24 ta’ Ottubru 2014 I|-appellanti infurmat ukoll lill-ilmentaturi, permezz
ta’ telefonata, dwar is-sitwazzjoni ta’ xi underlying bonds f'BP147;%% u
ghal darb’ ohra fl-20 ta’ Jannar 2015, I-appellanti avvicinat lill-ilmentaturi
ghal review tal-BP109.

Ghalhekk, irrispettivment mill-prassi segwita f'ogsma finanzjarji kif allegat

mill-appellanti, wiehed jista” jghid li kienet legittima I-aspettattiva tal-
ilmentaturi appellati illi, kif gew awvicinati ghal reviews dwar investimenti
ohra li huma kellhom, I|-appellanti kellha ukoll tissenjalalhom I-izvolta
negattiva f'dan il-bond partikolari.

Kif tghid l|-appellanti stess, I|-fatt wahdu li bond jaqa’ fil-prezz m’huwiex
bizzejjed biex jindika li l-investiment huwa wiehed mhux vijabbli ghaliex
jista’ jaghti |-kaz li jerda jirkupra fil-prezz. Ghalhekk ma jregix I-argument
tal-appellanti li I-ilmentaturi kienu necessarjament konsapevoli dwar |-
andament hazin ta’ dan il-bond partikolari mill-/statements li huma réevew.
Kif tikkonetedi I-appellanti nnifisha, kien mehtieg studju tal-andament tal-
investiment, liema studju zgur mhuwiex fil-kompentenza tal-appellati i
rrikorrew ghandha ghal /investment advice. Huwa minnu li dan il-process
seta’ ha xi ftit ta’ zmien izda l-appellanti ma kellhiex ghalfejn tistenna kwazi
sentejn sabiex tinfurmahom li I-kumpannija kienet insolventi, u dan fuq talba
taghhom stess wara li ma réevewx il-kupun relattiv.

Dan ma kienx kaz ta’ ¢aglieqa zghira fil-prezz. F'Settembru 2013 il-credit
rating tal-kumpannija nizel ghal BB- (ossija non-investment grade/junk

28 Fo.
2 Fo.
30 Fol.
31 Fol.
32 Fol.

121.
127.
132.
138.
140.
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bond) u baga’ niezel ghal B- f' Marzu 2014, C f'Settembru 2014 u addirittura
D f'Ottubru 2014.>® Dawn zgur li kienu fatti li I-appellata kienet taf bihom, u
li kienu juru s-sitwazzjoni xejn tajba li kien ghaddej minnha Il-investiment. II-
gorti m‘ghandhiex dubju li I-appellanti, bhala financial service provider, tkun
geghda timmonitorja I-andament tal-investiment fis-sug. Wara kollox il-
prodott oggett tal-kawza kien wiehed mill-hafna prodotti i geghda toffri
ghall-bejgh. Ghalhekk f'dan il-kaz kienet taf li wara I-ewwel tlett xhur minn
meta sar Il-investiment, il-valur tieghu kien nizel ghal 35% tal-valur li kellu
meta l-appellati xtraw I-investiment. Dan fih innifsu kien indikatur car li
¢irkostanzi tal-investiment kien inbidel drastikament minn dak li kien f'Lulju,
2013.

56. Ir-relazzjoni tal-provditur tas-servizz finanzjarju u I-klijent ma jirrizultax li
wagfet kull meta l-appellati xtraw investiment. Tant hu hekk li |I-appellanti
kienet perjodikament tibghat statements lill-appellati, i fil-kaz in ezami kienu
kull sitt xhur. Wiehed irid jiftakar li obbligu principali ta’ provditur tas-servizz
finanzjarju hu li dejjem jadixxi fl-ahjar interess tal-klijent tieghu.

57.  TIrridu wkoll niftakru li skont I-artikolu 19(3)(b) tal-Kap. 555, fil-qadi tal-
funzjonijiet tieghu |-Arbitru "... ghandu jiddecidi u jaghti gudizzju fug ilment
b'riferenza ghal dak I, fil-fehma tieghu, ikun gust, ekwu u ragonevoli fic-
Cirkostanzi partikolari u merti sostantivi tal-kaz”. Kliem li jaghtuh a wide
margin of appreciation meta jkun gieghed jiddeciedi dwar |-imgiba ta” min
ikun ta s-servizz lill-konsumatur.

58. Dwar is-somma likwidata mill-Aribitru, jirrizulta mill-/istatements mibghuta lill-
appellati li I-valur tal-bonds f'MT-Energie GmbH ghal kull unit li nxtrat (kollox
inxtraw 11,000) kien ta’ 96% (b’kollox inxtraw 11,000 units). Il-prezz tal-
akkwist kien €10,560. Imbaghad il-prezz ghal kull unit nizel ghal 33.90% fil-
31 ta’ Dicembru 2013, kien 45% f'Gunju 2014, 4.9% fil-31 ta’ Dicembru
2014, u 10.42% fit-30 ta’ Gunju 2015.%* Mill-informazzjoni li ghaliha ghamel
riferenza I-Arbitru f'footnote 10 tad-decizjoni appellata® jirrizulta inoltre’ li I-
valur tal-bonds ghal kull unit kien diga’ nizel ghal 60% fit-18 ta’
Settembru 2013,°° u minn hemm kompla sejjer hazin. Fatti i
probabbilment kienu a konoxxenza tal-appellanti li kienet toffri dak il-prodott
ghall-bejgh. Madankollu, ma ndenjatx ruhha li tgharraf lill-appellati.

3 Fol. 60 faccata ta’ wara.

3 Fol. 40 — 42.
» https://www.finanzen.ch/obligationen/historisch/8 250-mt-energie-obligation-2017-
de000almirm7/ber/1.1.2004 24.11.2018.

% Ara wkoll ittra tal-appellanti datata 22 ta’ Lulju, 2015 a fol. 45.
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59.

60.

61.

62.

63.

64.

65.

In-nuggas addebitat lill-appellanti huwa |i ma segwietx il-prodott u ma
nfurmathomx tempestivament bl-andament negattiv tal-prodott sabiex ikunu
jistghu jiehdu r-rimedji necessariji fil-hin. Kif I-appellanti ghamlet fir-rigward
ta’ investiment ohra meta kkomunikat mal-appellati sabiex isir review tal-
investiment, I-appellanti ma tat I-ebda raguni ghalfejn ma sarx I-istess fil-kaz
tal-8 4 MT-Energie GmbH.

Ladarba I|-percentwali ta’ 50% iffissata mill-Arbitru taga’ fil-parametri ta’
kemm l-appellanti setghu irkupraw mill-bonds in kwistjoni kieku hadu azzjoni
tempestiva, m’hemmx lok i din il-percentwali tigi varjata.

Dwar is-somma likwidata nnifisha, mill-confirmation of purchase jirrizulta li s-
sum remitted kienet €11,057.58 li minnha tnaqqsu brokerage fees, interessi
u aavisory fee. Il-bilan¢ investit kien fl-ammont ta’ €10,560.> Ladarba I-
Arbitru kkonkluda li *ma jistax jinghad Ii dan il-prodott ma kienx suitable
ghalihom’ |-appellati ma kellhomx dritt jigu rifuzi spejjez relatati ma dik it-
transazzjoni. II-Qorti hija ghalhekk tal-fehma li I-Arbitru ma kellux jibbaza
ruhu fug somma superjuri ghall-ammont effettivament investit, ossija
€10,560.

Skont rendikont ezebit mill-appellanti, li ma jirrizultax kontestat, |-appellati
reevew kupun ta’ €882.50.® Huwa ekwu ghalhekk li din is-somma
titnaggas mit-telf.

Jirrizulta wkoll li I-investiment ghadu mizmum mill-klijenti. L-ahhar valuation li
tirrizulta mill-atti,®® datata Gunju 2015, il-valur fis-suq tal-bonds tal-
ilmentaturi ' dik id-data kien €1,146.20. Data li hi vi¢in id-data meta saret
il-laggha li matulha l-appellanti nfurmat lill-ilmentaturi uffi¢jalment dwar is-
sitwazzjoni ta’ dan il-bond partikolari, u ghalhekk se titnaqgas ukoll din is-
somma mill-ammont investit.

Min-naha I-ohra, il-gliegh li ghamlu I-appellati minn prodotti ohra m‘ghandux
jitnagqas, kuntrarjament ghal dak pretiz mill-appellanti, in kwantu |-fatt li
prodotti ohra ghamlu profitt ma jaghmilx tajjeb ghan-nuqqas fl-imgiba tal-
appellanti fir-rigward il-bond oggett ta’ dawn il-proc¢eduri.

Ghalhekk, filwagt li din il-Qorti ma tara I-ebda lok biex tvarja |-persentagg ta’
50% iffissat mill-Arbitru, sejra tilqa’ t-tielet aggravju /n parte billi tipprovdi
minflok li d-dannu li ghalih ghandha tikkontribwixxi |-appellanti huwa fis-

37 Fol. 133 faécata ta’ wara.
38 Fol, 193.
¥ Fol. 42.
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66.

67.

68.

69.

70.

somma ta’ €4,265.65, ¢joe’ 50% tas-somma ta’ €8,531.30 li tirraprezenta
s-somma ta’ €10,560 li minnha gew imnaqqgsa €882.50 u €1,146.20 ghar-
ragunijiet hawn fuqg spjegati.

Permezz tal-hames aggraviju |-appellanti tilmenta mbaghad li I-Arbitru applika

I-ligi hazin u mar ultra vires il-poteri tieghu meta ordna li I-kumpens dovut
ghandu jithallas b‘imghax ta’ 5% mid-data tad-decizjoni sal-effettiv
pagament. B'riferenza ghall-artikolu 26(3)(¢)(iv) tal-Kap. 555 tilmenta li r-
rata ta’ 5% m'hijiex ragjonevoli kif ukoll li I-Arbitru seta’ biss jimponi hlas ta’
imghax bejn d-data tal-imgieba mertu tal-ilment u d-data tad-decizjoni
tieghu u mhux mid-data tad-decizjoni sal-effettiv pagament kif deciz
minnu.

L-artikolu 26(3)(¢)(iv) tal-Kap. 555 kien jipprovdi li:

Jekk [-ilment jinstab totalment jew parzjalment sostanzjat, I-Arbitru jista’
Jordna lill-provditur tas-servizzi  finanzjarji  jaghmel wahda jew iZjed
minndawn I gejjin:

(iv) li jhallas ammont ta’ kumpens ghal kull telf ta’ kapital jew dhul jew danni
sofferti mill-persuna i taghmel I-ilment minhabba fl-imgiba Ii fugha jkun sar I-
ilment, minghajr imghax jew bl-imghax, b'dik ir-rata ragonevoli u fil-
parametri stabbiliti bil-ligi kif I-Arbitru jista’ jiddeciedi, fuq il-flus kollha jew xi
parti mill-flus, u fug iz-Zzmien kollu jew xi parti mill-perjodu bejn id-data li
fiha I-imgiba Ii fugha jkun sar I-ilment tkun bdiet u d-data Ili fiha d-
deciZjoni tal-Arbitru tkun ittiehdet'

Dik id-dispozizzjoni giet emendata permezz tal-Att XVI tal-2017 (emenda 88)

li dahlet fis-sehh fit-13 ta’ April, 2017 sabiex minflok il-kliem "v d-data I
fiha d-decizjoni tal-Arbitru tkun ittiehdet; " jidhlu |-kliem "sad-data Ii fiha
Jjsir il-hlas’.

Ghalkemm dik I-emenda dahlet fis-sehh wara d-decizjoni tal-Arbitru, il-gorti

m’hijiex tal-fehma li ghandha tinbidel gialadarba tirrifletti |-posizzjoni legali
llum il-gurnata. Dan apparti li I-gorti hi tal-fehma li dik id-disposizzjoni kienet
geghda tirregola |-imghax f'perjodu partikolari, ¢joe’ I-perjodu bejn meta
grat l-imgiba oggett tal-ilment u sakemm I-Arbitru ta’ d-decizjoni. Hu
prin¢ipju baziku li kull min hu debitur ghandu jhallas imghax. Ovvjament |-
emenda ¢carat il-posizzjoni li I-imghax jibga’ dovut sakemm jithallas id-dejn.

Ghalhekk dan I-aggravju hu mi¢hud ukoll.
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71. Permezz tas-sitt u l-ahhar aggravju, l-appellanti tikkontendi li m’ghandha
tbaghti |-ebda spejjez. Ladarba dan I-aggravju huwa bbazat fuqg l-aggraviji
precedenti, se jintlaga’ /n parte biex jirrifletti dak hawn deciz.

Ghal dawn il-motivi, sa fejn kompatibbli ma’ dak li nghad hawn fugq:

1. tilga’ I-appell biss parzjalment billi tvarja dik il-parti tad-decizjoni
appellata li kkundannat lill-appellanti thallas lill-appellati s-somma
ta’ hamest elef u hames mitt ewro (€5,500), u minflok tikkundanna
lill-appellanti thallas lill-appellati s-somma ta’ erbat elef mitejn u
hamsa u sittin ewro u hamsa u sittin ¢centezmu (€4,265.65);
tikkonferma d-decizjoni tal-Arbitru ghall-kumplament;

3. bl-ispejjez taz-zewg istanzi 80% a karigu tal-appellanti u 20% a

karigu tal-appellati.

N

Anthony Ellul.
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